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The annexation of a part of the territory of Ukraine — the Crimean peninsula was an
unexpected and shocking incident to the international community. It is generally assessed
as a grave breach of the fundamental principles of international law, such as the principles
of the non-use of force, respect for territorial integrity of states and inviolability of their
borders.? Since the World War I, these principles have been regarded as the basis of
international stability and, in particular, of security in Europe that has suffered the most
during the both world wars. Therefore, the annexation was widely identified as a major
challenge to the contemporary international legal order, in particular, to the credibility of
the European security system founded on the 1975 Helsinki Accord (the CSCE Final Act).

As the legal assessment of the Russian acts against Ukraine seems to be not a
particularly difficult task, it might seem also not so worth examining the arguments
forwarded by the Russian officials and scholars in justification of the annexation of Crimea
and subsequent acts in Ukraine. However, the publications by Russian lawyers are
important for identifying how the employed arguments support and develop the official
position of the Russian Federation. Although these publications and statements grounding
the thesis of the so-called “reunification of Crimea with Russia” have already become the
object of research,® this article provides a good opportunity to take a look at them from a
different angle. That is a historical angle related with the experience of the World War Il
that was preceded and started by the annexations and other acts of aggression

accomplished in the same manner as that of Crimea.

! This article was prepared on the basis of the report “The Lessons of WWII and Annexation of Crimea”
done on 11 December 2015 at the international conference “Past and Future Issues and Challenges of
Prevention of International Crimes and Rise of Intolerance”, which was organised by the Mykolas Romeris
University (Vilnius, Lithuania).

2 Leonait¢, E., Zalimas, D. The Annexation of Crimea and Attempts to Justify It in the Context of
International Law. Lithuanian Annual Strategic Review, 2015-2016. 2016, vol. 14, pp. 14-22.

3 1bid., pp. 28-62.



Thus, the main aim of this article is to assess, against the historical background
related to the World War 11, the arguments and strategies employed by Russian politicians
and lawyers in grounding the thesis of the “the reunification of Crimea with Russia”. The
article begins with the general assessment of the annexation of Crimea under international
law. Further the speeches of Russian officials and the publications of Russian lawyers,
where the attempts have been made to prove the legality of the annexation of Crimea, are
considered by applying the methods of systemic analysis and generalization. This analysis
is followed by the identification of the typical statements used by the Russian officials and
lawyers for constructing the evaluation of the annexation that is favourable to the Russian
Federation. The purpose of this analysis is to disclose how international law is manipulated
by the Russian academia. Finally, by employing the methods of analogy and comparative
analysis, the arguments presented by the Russian officials and lawyers in favour of the
annexation of Crimea are also placed against the background of the arguments announced
by the Nazi leadership in justification of the aggressive acts of the Third Reich prior and
during the World War II.

This comparison will lead us to the answer, how much the legal discourse of
Russian scholars resemble to the arguments raised by the Nazis in justifying the aggressive
policy of the Third Reich. It is the author’s conviction that a lawyer should be brave
enough to tell the truth. Therefore, once we are able to see identity of the Russian
“reunification” thesis with the Nazis ideology and argumentation in support of their
aggressions, we have to acknowledge and state that openly. One could hardly learn any
lessons from the World War II, if he is afraid to see the truth when facing the deeds and
ideas that have already led to the catastrophic consequences. Who else, if not lawyers,
should take a principled stand in condemning in the strongest possible words the

international crimes, such as the crime of aggression.

1. Assessment of the Russian Acts in Crimea under International Law

It would be unnecessary to repeat in detail the legal assessment of the annexation of

Crimea, which was formally accomplished in five days.* There is a general consensus both

4 After at the end of February 2014 the Crimean peninsula was taken under control of the Russian armed
forces (at the initial stage concealing their identity), the so-called “referendum” was held on 16 March 2014.
On 17 March, the results of the “referendum” were announced; on the same day, the Russian president Putin
signed the order on recognizing the Republic of Crimea as a sovereign and independent state. On 18 March,
the “international treaty” was signed between the Russian Federation and “the Republic of Crimea” “On the
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among states and international lawyers that the acts of the Russian Federation constitute an
illegal use of force and should be qualified as an aggression. According to the universally
recognized definition of aggression, any forcible annexation of the territory of another
state, armed incursion into the territory of another state, blockade of the ports or coasts of a
state, the use of armed forces stationed in another state in contravention of the terms of the
status of forces agreement, as well as the sending of armed groups, are all acts of
aggression.®

Since the actions taken by Russia in Crimea could provoke certain discussions on
whether an act of aggression can be carried out without significant military confrontation,
it should be pointed out that, as it is clear from Article 1 of the Definition of Aggression,
the key fact in defining aggression is the conduct of military actions by a state against the
sovereignty, territorial integrity, or political independence of another state; in addition,
considerable importance is placed on the consequences of such actions. It is obvious that
the actions by the Black Sea Fleet and special forces of the Russian Federation (including
the so-called “green men” who took over the actual control of the peninsula by occupying
the most important objects and blocking the Ukrainian forces) were taken with the aim of
preventing the Ukrainian government from exercising its sovereign powers in the Crimean
peninsula, as well as with the aim of creating necessary conditions for a smooth scenario of
the annexation of Crimea, i.e. these actions were aimed against the sovereignty and
territorial integrity of Ukraine. In addition, it is important to mention that reference to
“aggression” in various resolutions adopted at multilateral political forums should be
regarded as a significant proof attesting to the view taken by the states (opinio juris) with

regard to the concept of aggression as not necessarily involving the intense use of arms.®

accession of the Republic of Crimea in the Russian Federation and on forming new constituent entities within
the Russian Federation”; this “treaty” was submitted to the Constitutional Court of the Russian Federation for
the review of its constitutionality. On 19 March, that is, actually within one night, the Constitutional Court of
the Russian Federation passed the opinion declaring that the above-mentioned “treaty” was in compliance
with the Constitution of the Russian Federation. In such a way, for the first time in history, the Constitutional
Court was employed as a tool for committing an international crime of aggression. On 20 March, the “treaty”
was ratified by Russia.

5 The United Nations General Assembly Resolution 3314 (XXIX), Definition of Aggression [interactive].
1974-12-14, A/RES/29/3314. <http://www.un-documents.net/a29r3314.htm>. See Article 3(a), (c), (), (9).

® The annexation of Crimea is characterized as a (military) aggression in a number of resolutions of various
international organizations. See: the European Parliament Resolution on the Invasion of Ukraine by Russia
[interactive]. 2014-03-13, 2014/2627(RSP), P7_TA(2014)0248, 8 1, 11:
<http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2014-
0248+0+DOC+XML+VO//EN>; the European Parliament Resolution on Russian Pressure on Eastern
Partnership Countries and in Particular the Destabilisation of Eastern Ukraine [interactive]. 2014-04-17,
2014/2699(RSP), P7_TA(2014)0457, 8 3:
<http://www.europarl.europa.eu/sides/getDoc.do?type=T A&reference=P7-TA-2014-
0457&language=EN&ring=P7-RC-2014-0436>; the Parliamentary Assembly of the Council of Europe
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Consequently, the so-called “secession” of Crimea, which took place as a result of
the threat and use of armed force (in the presence of the Russia-controlled illegal military
and paramilitary forces who performed the actual takeover of the territory of Crimea,
blocked the Ukrainian armed forces and ports, in the face of wide-scope military
maneuvers of the Russian armed forces along the Ukrainian borders, as well as the
constant declarations by the Russian political leadership of the preparedness to use force)
and the incorporation of Crimea into Russia are illegal in terms of international law and
cannot be interpreted as the case of realization of the right of peoples to self-determination.
Against this background, the circumstance that the “referendum” did not comply with the
minimum international standards that guarantee the free expression of will” is only a
subsidiary argument pointing to the illegality of the annexation.

Therefore, as a consequence of the above provided qualification of the annexation
of Crimea, there is the consensus of the whole international community on the non-
recognition of the annexation;® the Crimea is regarded as a part of Ukrainian territory
that is under the temporary Russian occupation. This consensus is reflected in a
number of resolutions of various international organizations, including: 1) the 27 March

2014 Resolution of the General Assembly of the United Nations on the territorial integrity

Resolution No. 1988 (2014) on Recent Developments in Ukraine: Threats to the Functioning of Democratic
Institutions [interactive]. 2014-04-09, § 14: <http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=20873&Ilang=en>; the OSCE Parliamentary Assembly Resolution on the Continuation of Clear,
Gross and Uncorrected Violations of OSCE Commitments and International Norms by the Russian
Federation [interactive]. 2015-07-08, 8 16, 21: <https://www.oscepa.org/meetings/annual-sessions/2015-
annual-session-helsinki/2015-helsinki-final-declaration/2282-07>.

" The European Commission for Democracy through Law (the Venice Commission). Opinion on whether the
Decision taken by the Supreme Council of the autonomous Republic of Crimea in Ukraine to organize a
Referendum on becoming a constituent territory of the Russian Federation or restoring Crimea’s
1992 Constitution is compatible with Constitutional Principles [interactive]. 2014-03-21, No. 762/2014:
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)002-e>. In the
Opinion the Venice Commission held that “circumstances in Crimea did not allow the holding of a
referendum in line with European democratic standards”. Circumstances indicating disregard for democratic
standards are similarly referred to in the report of the UN High Commissioner for Human Rights of 15 April
2014 on the human rights situation in Ukraine (Office of the United Nations High Commissioner for Human
Rights. Report on the human rights situation in Ukraine [interactive]. 2014-04-15, § 6:
<http://www.ohchr.org/EN/CountriessENACARegion/Pages/UAReports.aspx>.).

8 The duty of non-recognition means that states are under an obligation not to recognize, through individual
or collective acts, the purported statehood of an effective territorial entity established in breach of the
prohibition of use or threat of force as well as not to recognize any territorial acquisition that is the result of
the use or threat of force. This duty emerged out of the 1932 Stimson Doctrine that was used in pursuing
policy of non-recognition of illegal forceful territorial changes, including the non-recognition of the
annexation of the Baltic States by the Soviet Union. This duty of non-recognition is also expressed in Article
41 of the International Law Commission’s Articles on State Responsibility for Internationally Wrongful
Acts. This duty is a part of customary international law and aims at preventing a serious breach of
international law from validation by means of recognition. It contains a “minimum resistance” by the
international community and “a continuous challenge to a legal wrong”. The duty of non-recognition is
usually applied in cases of grave breaches of erga omnes obligations, in particular those arising out of the
prohibition of the use of force or racial discrimination, or the right of peoples to self-determination.



of Ukraine,® in which the sovereignty and territorial integrity of Ukraine was affirmed; it
was also reminded that Ukraine had not authorised the referendum on the status of Crimea
and that such a referendum could have no validity; all states were called not to recognize
any alteration to the status of the Autonomous Republic of Crimea and the city of
Sevastopol; 2) the 19 December 2016 Resolution of the General Assembly of the United
Nations on the situation of human rights in the Autonomous Republic of Crimea and the
city of Sevastopol (Ukraine),*® in which the temporary occupation of a part of the territory
of Ukraine was condemned and the non-recognition of the annexation of Crimea was
reaffirmed; Russia was recognised as an occupying power with regard to Crimea; 3) the 14
November 2016 Report of the International Criminal Court on preliminary examination
activities,'! in which the conclusion is made that the situation within the territory of
Crimea and Sevastopol amounts to an international armed conflict between Ukraine and
the Russian Federation; that means acknowledgment of the status of Crimea as the territory
under the Russian occupation; 4) the 9 April 2014 Resolution No. 1988 (2014) of the
Parliamentary Assembly of the Council of Europe on Recent Developments in Ukraine,*?
in which it was declared that the outcome of the Crimean referendum of 16 March 2014
and the illegal annexation of Crimea by the Russian Federation had no legal effect and
were not recognised by the Council of Europe; it was also emphasised that the drive for
secession and integration into the Russian Federation was instigated and incited by the
Russian authorities;®® 5) the 27 January 2015 Resolution No. 2028 (2015) of the
Parliamentary Assembly of the Council of Europe on the humanitarian situation of
Ukrainian refugees and displaced persons, in which the Russian authorities were called to
ensure the security and respect for human rights of all those who live under the de facto
illegal control of the Russian Federation in Crimea;!* 6) the 12 October 2016 Resolution
No. 2132 (2016) of the Parliamentary Assembly of the Council of Europe on political
consequences of the Russian aggression in Ukraine, in which the Assembly reiterated its

® The UN General Assembly Resolution on the Territorial Integrity of Ukraine, A/RES/68/262 of 27 March
2014. Adopted with 100 votes, 58 abstentions, and 11 no-votes.

10 The UN General Assembly Resolution. Situation of human rights in the Autonomous Republic of Crimea
and the city of Sevastopol (Ukraine), A/RES/71/205 of 19 December 2016.

1 The ICC Report on Preliminary Examination Activities, 14 November 2016, para 158.

12 Paras 14-16, see supra note 6.

13 Considering that the actions of the Russian Federation constituted beyond any doubt a grave violation of
international law, the Parliamentary Assembly of the Council of Europe has also suspended the voting rights
of the delegation of the Russian Federation. See: the Resolution No. 1990 (2014) “Reconsideration on
substantive grounds of the previously ratified credentials of the Russian delegation” and the Resolution No.
2034 (2015) “Challenge, on substantive grounds, of the still unratified credentials of the delegation of the
Russian Federation”.

14 <http://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid=21480&lang=en >, para. 15.2.



condemnation of the illegal annexation of the peninsula and its continuing integration into
the Russian Federation, in breach of international law and the Statute of the Council of
Europe;'® 7) the 17 April 2014 Resolution of the European Parliament on Russian Pressure
on Eastern Partnership Countries and in Particular the Destabilisation of Eastern Ukraine,®
in which the Crimea referendum was denounced as illegal and illegitimate and the
annexation of the Ukrainian peninsula was declared as being against international law; the
European Parliament also expressed its conviction that Russia’s assertion of the right to
use all means to protect Russian minorities in third countries was not supported by
international law and contravened fundamental principles of international conduct in the
21% century; 8) the 8 July 2015 OSCE Parliamentary Assembly Resolution on the
Continuation of Clear, Gross and Uncorrected Violations of OSCE Commitments and
International Norms by the Russian Federation,” in which the Russian Federation’s
unilateral and unjustified assault on Ukraine’s sovereignty and territorial integrity as well
as the Russian Federation’s failure to respect the Helsinki principles of sovereignty,
integrity, inviolability of internationally-recognized frontiers and the prohibition of the use

of force and threat of force against other OSCE participating States was condemned.

2. Viewpoint of the Russian Federation

It should be noted that the scholarly discussion providing a legal assessment of the
Russian acts in Ukraine and examining the ensuing challenges to international law is
dominated by the Western authors, whereas the number of publications by Russian lawyers
on these questions is rather limited. It is evident that the arguments provided by the
Russian lawyers mainly defend and develop the official position of the Russian Federation.
In particular, the speech of Vladimir Putin of 18 March 2014 (the so-called Crimean
speech in which the thesis of peaceful “reunification” on the basis of voluntary self-

determination and historical commonness was proclaimed®®) serves as an inspiration to the

15 <http://assembly.coe.int/nw/xml/XRef/Xref-X ML2HTML-EN.asp?fileid=23166&lang=en>, para. 4.

16 See supra note 6.

7 1bid.

18 In this speech one can find the Putin’s statements not only denying aggression as it has not met any
resistance, but also grounding the alleged historical Russianness of the current South Ukrainian lands and the
“old Chersones” where the first Russian duke was baptised, including the claims that Russians have always
perceived the Crimea as an “inalienable part of Ukraine” ([“B Kppimy OykBanbHO BCE MpOHHM3aHO HaIeit
o011eif uCTopue 1 TOpAOCThIO. 3/1eCh IPEeBHUN XepCcoHec, TAe MPUHSIT KpelleHHe CBATOM KHA3b Bramgumup.
<...> Bcepaue, B cosnanunu mojaeid Kpbim Bcernma Obu1 M ocTaéress HeoThemiieMol wacteio Poccun. Ota
yOeXIEHHOCTh, OCHOBaHHAs Ha NIPAaBJEC MW CNPABEIINBOCTH, OBLIa HETOKOIEOMMOH, IepenaBaiach
13 MTOKOJICHUSI B IMOKOJICHHWE, Tepen Heill ObUIM OeCCHIBHBI M BPEMsl, M OOCTOSTENBCTBA, OCSCCHIIBHBI BCE

6



Russian lawyers and guides them in developing their arguments. Therefore, the arguments
used by Russian lawyers should be viewed as part of the lawfare strategy, which refers to
exploiting legally unfounded arguments in order to weaken the positions of the opponent in
the international arena, as well as to shape public opinion.!® As Christopher Borgen has
noted, “using legalistic rhetoric can muddy the waters, even when the legal argument is
doctrinally weak”.?°

In view of the above, it would be worthwhile to concentrate on certain typical
arguments employed by the Russian officials and lawyers who try to justify the so-called
“reunification” of Crimea with Russia. They concern four main issues: the alleged self-
determination of the “people of Crimea” in pursuing the “remedial secession”, the alleged
decisive role of the Crimean referendum on “reunification” with Russia, the historical
arguments on the alleged dependency of Crimea on Russia and the alleged failure of the
Ukrainian statehood. Only the first issue concerning the self-determination falls within the
scope of international law. While the other three issues are raised to strengthen the
arguments on self-determination, however, they seem to be outside the field of
international law and even at all beyond law.

What is common to the arguments in relation to all four issues is that they resemble
or, sometimes, are even identical to those used in the period of the World War 1l by both
aggressor countries, the Third Reich and the USSR, in order to justify their acts of
aggression, including the annexations of foreign territories. The same can be stated about
the similarity or even identity of the argumentation provided by V. Putin in his “Crimean

speech” with that of Adolf Hitler in a number of his speeches.

2.1. The Concept of the “People of Crimea” and the “Remedial Secession”

ApaMaTUYCCKUEC IEPEMEHBI, KOTOPBIC MBI IICPEKUBATIN, IICPECIKMBaAJIa HAIlIA CTPaHAa B TCUCHUEC BCETO XX Bexa.
ITocne peBomrory OOJBIIEBHKH IO Pa3HBIM COOOpaXEHWSIM, MyCTh bor mMm Oynmer Cynps, BKIIOUHIN
B COCTaB YKpPaWHCKOHW COIO3HOW PecyOJIMKHM 3HAUYUTENbHBIE TEPPUTOPHH UCTOPUIECKOTO ora Poccuu. J1o
Ob10 caenmaHo 0Oe3 ydéra HAIMOHAJIHHOTO COCTaBa JKUTENEH, M CETOJHS JTO COBPEMEHHBIN FOTO-BOCTOK
VYkpaunsl. <...> KpbIM — 3TO HUCKOHHO pycckas 3emirs1, a CeBacTomnoiib — pycckuii ropon.”]). Appeal of the
President of the Russian Federation (in Russian), 18 March 2014:
<http://kremlin.ru/events/president/news/20603>.

19 For more on this conception see, e.g., Tiefenbrun, S. Semiotic Definition of “Lawfare”. Case Western
Reserve Journal of International Law [interactive]. 2011, vol. 43:
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1866448>.

20 Borgen, Ch. Law, Rhetoric, Strategy: Russia and Self-Determination Before and After Crimea. U.S. Naval
War  College. International Law  Studies [interactive]. 2015, wvol. 91, p. 277:
<http://stockton.usnwec.edu/ils/vol91/iss1/7/>.



As it is well known, the main narrative, exploited by the Russian politicians and
lawyers to deny the annexation of Crimea as an illegal acquisition of territory, is centered
on the alleged self-determination of the “Crimean people”. Thus, they claim that the
existence of the separate “Crimean people” who allegedly were entitled to self-
determination by means of “remedial secession”. Indeed, although it can hardly be
considered as universally recognized, there is the concept of “remedial secession” in
international law, according to which a people may claim to secession from the existing
state provided that their existence is at stake due to serious massive repressions of that
state.?! However, one should have an unlimited phantasy to claim, first, that the population
of Crimea suddenly became “a people” at the beginning of 2014 (as before 2014 nobody
had ever perceived them as a separate “people”) and, secondly, that at the beginning of
2014 the existence of the “Crimean people” was at stake (as, again, nobody had ever heard
about any repressions in Ukraine against the Crimean population). Therefore, here one can
stop any serious scientific discourse on the right of “Crimean people” to self-
determination, as the scientific legal discourse should not have anything in common with
phantasies. But the purpose of this article is to examine the Russian arguments. Let us do
that.

At the core of the Russian narrative of the self-determination of the “Crimean
people” (as it is clear already from the mentioned Putin’s “Crimean speech”??) is the
alleged coup d’état carried out in Ukraine by the right-wing radicals in February of 2014
(often referred by Russian officials as “the neo-Nazi coup”?), which was followed by the
purported collapse of the Ukrainian state; consequently, the “Crimean people”, fearing
possible persecution, allegedly acquired the right to secede from Ukraine and join Russia.
In connection with this narrative, several key points can be identified.

Though the authors defending the “secession” of Crimea avoid disclosing the

features of the “Crimean people” in greater detail, their position could be linked with the

21 See: Leonaiteé, E., Zalimas, D., supra note 2, pp. 22-28; the European Commission for Democracy through
Law (the Venice Commission). Opinion on whether Draft Federal Constitutional Law No. 462741-6 on
Amending the Federal Constitutional Law of the Russian Federation on the Procedure of Admission to the
Russian Federation and Creation of a New Subject within the Russian Federation is Compatible with
International Law, 2014-03-21, No. 763/2014, paras 26-27:
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)004-e>.

22 See supra note 18.

23 E.g., the chairman of the Russian Constitutional Court Valery Zorkin in his public lecture of 19 May 2016
to the participants of the St. Petersburg International Legal Forum even six times referred to Ukraine and its
authorities as “Nazi” or “neo-Nazi Bandera” entities. See: Zorkin, V. Lecture “Trust to the Law — the Way to
Resolve Global Crises” to the participants of the International Legal Forum, held at St. Petersburg on 19 May
2016: <http://www.ksrf.ru/ru/News/Speech/Pages/Viewltem.aspx?Paramld=78>.



arguments about the “Russianness” of Crimeans. For example, Vladislav Tomsinov
maintains that “the political and cultural autonomy of Crimea, consolidated in the
Constitution of 6 May 1992 adopted by the Supreme Council of the Crimean Autonomous
Republic, ensured the retention of its Russianness [emphasis added here and afterwards].
According to this author, this autonomy was a compromise, on the one hand, between
Russia and Ukraine and, on the other, between Crimea and Ukraine. This compromise gave
the Russian people the possibility for the full-fledged realisation of their right to self-
determination without seceding from Ukraine, i.e. within the Ukrainian state”
[“ITonuTuyeckass U KynbTypHas aBToHOMMsI Kpbima, 3akpemsieHHas ero Koncrurtyuuei
1992 1., oOecreunBana COXpaHEHHWE €ro pycckocmu. JTa aBTOHOMHS — ObLIa
KOMIIPOMHUCCOM: C OJHOM CTOpOHBI, MexAy Poccuell u YkpauHo#, ¢ Ipyroil — Mexay
Kpbeimom u Ykpannoil. Takoli KOMIPOMHUCC JaBajl PYCCKUM JIOJSM BO3MOXXHOCTH B
TTOJTHOM MCpPE pCAIM30BATHL CBOC IIPABO Ha CaMOOIIPEACICHUC, HC BBIXOOA M3 COCTaBa
YKpauHBl — B paMKax YKpamHCKOTo TocyaapcTsa’]?,

In the open letter to the International Law Association, signed by the prominent
Russian lawyer Anatoly Kapustin on behalf of the Executive Board of the Russian
Association of International Law, it is emphasised that ethnic Russians in Crimea are not a
minority, since the Crimea historically was a part of Russia.?® Thus, although this discourse
is formally about the multi-ethnic “people of Crimea”, emphasis is placed on the
importance of the ethnic Russians. At the same time, attempts are made to deny their status
as a national minority (a group holding no right to self-determination in the form of
secession under the established Russian legal doctrine).

Such arguments are very close to those employed by the Third Reich in
constructing their claims concerning Germans in Czechoslovakia (Sudetenland), Poland
(Danzig), and Lithuania (Klaipéda (Memel)), as well as in grounding the Nazis claims for
Austria. All these claims originated from the concept of the alleged unity of the German-
speaking nation and the German historical affiliation and rights to these territories.
However, it is worth examining this argumentation in more detail when it comes to the

point of “remedial secession”.

2 Tomsinov, A. V. “Krymskoe pravo“ ili Juridicheskie osnovanija vossoedinenija Kryma s Rossiej
[,,Crimean Law* or Legal Grounds for the Reunification of the Crimea with Russia]. Vestnik Moskovskogo
universiteta, Pravo, 2014, vol. 11, p. 26.

%5 Kapustin, A. Circular Letter to the Executive Council of the International Law Association [interactive],
2014: <http://www.ilarb.ru/html/news/2014/5062014.pdf>.



In order to substantiate the claim for a “remedial secession”, two interrelated lines
of argumentation are employed. The first line, which is dominant, centers around the
alleged restrictions on the Crimean autonomy and the alleged exclusion of the Crimeans
from participation in political processes; the second one highlights the alleged violations of
human rights and threats allegedly faced by the “people of Crimea”.

As regards the purported restrictions of the autonomy of Crimea, A. Kapustin goes
as far as to directly accuse Ukraine of having not created conditions for the secession of the
Republic of Crimea. He points out that, as a result of the steps taken by the central
government of Ukraine in order to preclude the secession of Crimea in 1992, “the people
of Crimea were clearly refused their right to external self-determination [emphasis
added]”.?® In this way, the borderline between internal and external self-determination is
completely blurred. It is also suggested that the Crimean inhabitants were excluded from
political representation. A. Kapustin claims that “an unconstitutional coup [...] deprived
the Crimean people of the right to representation in the central government of Ukraine”.%’
V. Tolstykh links the direct exclusion of the Crimean population from participation in
political communication with the removal of Viktor Yanukovych from the office of the
President of Ukraine, also with the campaign directed against the Party of Regions and the
Communist Party of Ukraine, as well as with an inadequately representative transitional
Ukrainian government and the lustration process.?® Why this statement makes dependent
the survival of the “Crimean people” on the existence of V. Yanukovych and his party
regime or the communist party, one can hardly find the answer. Indeed, if to continue in
that way of argumentation, one can come to the absurd conclusions that the “Crimean
people” have to be associated with communism.

The arguments aimed at showing the alleged consistent striving of the Crimean
inhabitants towards self-determination and underlining the concurrent denial of their
possibilities of exercising this right are supplemented with statements about the threats
allegedly posed to “the people of Crimea”. For example, the chairman of the Constitutional
Court of the Russian Federation V. Zorkin stated in his book that the “actions on behalf of

Russia [...] was a necessary and inevitable response to blatantly illegal actions of the Kiev

% Kapustin, A. Crimea’s Self-Determination in the Light of Contemporary International Law. Zeitschrift fr
ausléndisches ofentliches Recht und Vélkerrecht. Heidelberg Journal of International Law. 2015, vol. 75(1),
p. 111.

2 1bid., p. 116.

28 Tolstykh, V. Three Ideas of Self-Determination in International Law and the Reunification of Crimea with
Russia. Zeitschrift fur auslandisches 6fentliches Recht und Vélkerrecht. Heidelberg Journal of International
Law. 2015, vol. 75(1), p. 135.
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authorities that performed a coup, as well as to a direct military threat to security of the
Russian population of Crimea by Islamic terrorists and Ukrainian neo-Nazis. Russia could
not regard these threats as anything but military”.?® Again, any additional comments are
hardly needed. Except the fact that in his statement the chairman of the Russian
constitutional court associates the indigenous population of Crimea — the Crimean Tartars
— with the “Islamic terrorism”.

It is important to note that the perception of the alleged threat to the existence of
“the people of Crimea” among Russian authors is not unanimous. It should not be a
surprise as the abilities to create phantasies regarding such a threat are different by
different authors. Though some, like V. Zorkin and A. Kapustin, speak of physical threats,
V. Tomsinov and V. Tolstykh concentrate on cultural aspects. For example, V. Tolstykh
maintains that “the absence of human rights violations in Crimea similar to those that had
taken place in Kosovo may not serve as a ground for refusing its population, which was
excluded from political communication, the right to self-determination” [“orcyrcrBue B
KpBIMy HapymeHI/Iﬁ IIpaB 4CJIOBCKA, HO)IO6HBIX TEM, KOTOPBIC UMCJIIU MCCTO B KOCOBO, HEC
MOXKET CJHIY-’KUTb OCHOBAaHHEM [JId OTKa3a €ro HACCJICHUIO, HCKIHOYCHHOMY U3
TIOTUTHYECKOTO OOIIEH s, B TIpaBe Ha camoonpeenenue”].

According to V. Tolstykh, such events in Ukraine as the initiative for the repeal of
the law on regional languages, numerous cases of the demolition of monuments to Lenin
(which are claimed to be rather national than political symbols), anti-Russian
proclamations, as well as forced spreading of ideas of European integration and European
identity can be viewed as an attempt to impose cultural requirements, which can be
overcome only at the expense of the loss of the identity of a nation.! In the opinion of this
author, “a massive scale and systematic character of these events and support or approval
from the new government heightened the threat posed by these measures and have justified
the secession of Crimea to a significant extent”; the same author comes to the conclusion

that “the imposition of cultural requirements can be qualified as genocide, though not in

29 Zorkin, V. Civilization of law and development of Russia. Petersburg: St. Petersburg International Legal
Forum, 2015, p. 264.

30 Tolstykh, V. L. Vossoedinenie Kryma s Rossiej: pravovye kvalifikacii [The Reunification of Crimea with
Russia: the Legal Qualifications]. Evrazijskij juridicheskij zhurnal [interactive]. 2014, vol. 5(72), § 8:
<http://www.eurasialaw.ru/index.php?option=com_content&view=article&id=6186%3A2014-06-25-08-34-
35&catid=442%3A2014-06-25-08-30-09&showall=1>.

% 1bid., 8 9.
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the narrow sense as defined by the Convention on Genocide [...], but in the broad sense as
defined by Lemkin”.3?

The quotation of some of these thoughts by V. Tolstykh in Russian reads as
follows:

“HexkoTopple yKpamHCKHE COOBITHSI MOTYT pacCMaTpHBaThCsi Kak IMOIbITKA
BBCACHHA TAKOI'O LICH3Aa, CPCAN HUX — HHUIUHUPOBAHUC OTMCHBI 3aKOHA O PCTHUOHAJIBHBIX
SA3bIKAX, MHOT'OYHCJICHHBIC ClIy4au CHOoca namAnHuKos JI €HUHY (}IBJI}{IOHIel"OC}I JJIs1 MHOT'UX
HC CTOJIBKO TIIOJIMTHYCCKHM, CKOJBKO HAYUOHAIbHbIM CuM60JlOM), AHTUPYCCKHEC
IMpoKJIaMallud W BBICTYILJICHUA. MaCCOBOCTL, CUCTEMHBIN XapaKkTep U NOAACPIKKa HIIN
0I00peHNe CO CTOPOHBI HOBOW BJIACTH YCYT'YOWJIM YIrpo3y, CO3/1aBaeMyI0 JTaHHBIMH
MCpaMu, U B 3HAYUTENHLHON CTEIIEHU omnpaBaajin OTACICHUC KpBIMa.

YcTaHoBIlIeHHE KYJIbTYPHOTO HCH3a MOXKCET KBaJ'II/I(bI/II_II/IPOBaTLCSI KakK I¢HOoUuIa,—
HO HE B TOM Y3KOM CMBICIIE, B KOTOPOM JaHHbIM TepMHH omnpenensercs KoHBeHuuein o
NPEAYNPEXKACHUN TPECTYIUICHUS] TeHOIMJa M Haka3aHuu 3a Hero 1948 r., a B ToM
U POKOM CMBICJIC, B KAKOM OH OIIPCACIIACTCA P. HGMKI/IHLIM”.gg

Again, additional comments about the legal value of these highly primitive and
political statements are hardly needed (e.g., why the identity of the Crimean people or
Russians in Crimea should be necessarily linked with Lenin, but not with the European
values).

However, one can notice the striking similarity between the above-mentioned
arguments with those employed by Adolf Hitler with respect to Germans in Sudetenland:
“All | can say to these representatives of democracy is that this does not leave us cold, no,
if these tortured creatures can find neither justice nor help by themselves, then they will

receive both from us. [...] | am simply demanding that the oppression of three and a half

32 |bid. Authors’ note: Raphael Lemkin, the author of the term “genocide”, understood genocide not just in
terms of the mass killing of individuals belonging to a certain national group, but also as “a coordinated plan
of different actions aiming at the destruction of essential foundations of the life of national groups, with the
aim of annihilating the groups themselves. The objectives of such a plan would be disintegration of the
political and social institutions, of culture, language, national feelings, religion, and the economic existence
of national groups, and the destruction of the personal security, liberty, health, dignity, and even the lives of
the individuals belonging to such groups. Genocide is directed against the national group as an entity, and the
actions involved are directed against individuals, not in their individual capacity, but as members of the
national group” (Lemkin, R. Axis Rule in Occupied Europe. Clark, New Jersey: the Lawbook Exchange Ltd,
2005, p. 79).

33 Tolstykh, V. L., supra notes 30, 31.
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million Germans in Czechoslovakia cease and that the inalienable right to self-
determination take its place”.3

2.2. The Role of the Referendum and the Russian Armed Forces

Another feature that becomes evident in the publications of the Russian authors
justifying the “secession” of Crimea and its incorporation into Russia is the placement of
an emphasis on the importance of a referendum, by attributing international legal
significance to the institute whose origin lies within national law and which remains
regulated at the level of national law. It should not be a surprise as the significance of the
“Crimean referendum” was strongly emphasized by V. Putin in his “Crimean speech” of
18 March 2014.%

A particularly radical position on the importance of referendum is put forward by
V. Tomsinov, who contends that “in terms of the contemporary Western European legal
tradition, founded on the principle of government by the people, the principal legal ground
for the reunification of Crimea with Russia [emphasis added] was the 16 March 2014
referendum, which showed the genuine striving of the overwhelming majority of Crimean
people to join Russia” [“C ToYKHW 3peHHs COBPEMEHHOM 3aIaHOCBPOIEHCKON MPaBOBOM
Tpaauluu, HOCTpOCHHOﬁ Ha TMPUHOUIIC HAPOAOBJIACTUA, TJIABHBIM HOPUIUYCCKHUM
ocHoBaHMeM Ut BoccoenuHeHne Kpoima ¢ Poccueii cran pedepennym 16 mapra 2014 r.,
MOKa3aBIINN HCKPEHHEE CTPEMJICHHE MOJaBJISIONIEr0 OOJIBIIMHCTBA KPhIMUAH BOWTH B
cocras Poccun’].%

Thus, V. Tomsinov regards the referendum as an independent and, in principle,
unconditional ground for the secession of Crimea. Nevertheless, from the perspective of
international law, the most original position, making “the will of a people” absolute, was
expressed in the open letter of the Russian Association of International Law, where it was
held that the “destiny of the Crimea was decided by the expression of the will of the
Crimean people and the people of its historical homeland — Russia. [...] Mass meetings in
all big cities of Russia in support of reunion with Crimea after twenty three years of a

break are a peculiar will expression of the multimillion people of Russia concerning its

3 Hitler, A. Closing speech at the National-Socialist party congress in Nuremberg [transcript of the speech
in English] [interactive], 1938-09-12: <http://der-fuehrer.org/reden/english/38-09-12.htm>.

% V. Putin claimed that he relied on the will of people expressed in the “Crimean referendum” when he
submitted to the parliament the acts of the annexation of Crimea. Supra note 18.

36 Tomsinov, supra note 24, p. 28.
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historical rights for Crimea” [“Cyns0y KpbiMa permio BosjensbsiBieHne Hapoaa Kpeima u
HapoJa €ro UCTOpUYecKol poauHbl — Poccun. MaccoBble MUTHHTH BO BCEX KPYIHBIX
ropojaax Poccun B MNOoAACPKKY BOCCOCIAUMHCHHA C KpBIMOM, IIocJI€ ABYX ACCATKOB JIET
nepepbiBa — 3TO CBOCO6paSHOC BOJICU3BABJICHUC MHOI'OMUJIJIMOHHOI'O HapoJa Poccun B
OTHOIIIEHHH ero uctopuueckux npas Ha Kpeim*].3” From the legal point of view, it can be
hardly to invent something more absurd than the mass meetings in the cities of Russia as
the argument to justify the annexation.

Probably the statement of the Russian Association of International Law would not
require any additional comments, if it was not written by the authoritative academic
institution in a manner very similar to that had been used by the Nazi criminals at the
Nuremberg Tribunal while attempting to justify the annexation of Austria in 1938 (one can
recall also that the Austrian Anschluss was accomplished by means of “a referendum” after
the country fall into the factual control of Germany and that the German population was
also in favour of the Anschluss).

In this respect, the conclusion set out as early as in the judgment of 1 October 1946
by the International Military Tribunal at Nuremberg regarding the Austrian Anschluss is
worth quoting: “It was contended before the Tribunal that the annexation of Austria was
justified by the strong desire expressed in many quarters for the union of Austria and
Germany; that there were many matters in common between the two peoples that made this
union desirable; and that in the result the object was achieved without bloodshed. These
matters, even if true, are really immaterial, for the facts plainly prove that the methods
employed to achieve the object were those of an aggressor. The ultimate factor was the
armed might of Germany ready to be used if any resistance was encountered”.® Thus,
already the Nuremberg Tribunal has demonstrated the real value of the arguments about
the decisive role of referendums in pursuing annexations of foreign territories.

In the same vein, the purported assent to the act of aggression was exploited to
justify the actions of the Third Reich against Czechoslovakia, Denmark, Belgium, and
Luxembourg; the same method was also used by the USSR in order to carry out the

occupation and annexation of the Baltic States.*

37 Circular Letter to the Executive Council of the International Law Association, supra note 25.

38 The 1946 October 1 Judgement of the International Military Tribunal [interactive]. 1946-10-01, 31 (427):
<http://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf>.

% Zalimas, D. The International Legal Status of Lithuania and its Resistance to the Soviet Union. In
Korzeniewska K. et al., eds., Lithuanians and Poles against Communism after 1956. Parallel Ways to
Freedom?, Vilnius, 2015, p. 351-353.
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In the narrative constructed by the Russian authors on “the reunification of Crimea
with Russia”, the issue of the “Crimean referendum” is closely related with the
interpretation of the role of the Russian armed forces in Crimea. It is worth noting that the
Russian international legal doctrine, as well as the position submitted to the International
Court of Justice in the case on Kosovo, was formerly consistent in underlining the
provision, deriving from the 1970 Declaration on Principles of International Law, that the
right to self-determination must be exercised “through the free choice by the people
concerned, without outside interference”.*® The main strategy that is currently adopted in
order to circumvent this norm is the assertion that the aim of the Russian armed forces was
not to influence the expression of free will, but to create conditions for expressing this will,
i.e. to help the “people of Crimea” to realize self-determination. As Georgy Velyaminov
notes, “there has not been a single reliable fact established about any kind of pressure or,
the more so, pressure imposed by the force of arms on the people who came to the
referendum” [“HeusBectHo Hu omnoro (!) mocroBepHOro (akTa Kakoro-imOo JaBJieHU,
TeM Golee cuioil OpykHs Ha mozel, mpumenmumx Ha pepepenaym’].*t According to V.
Tomsinov, the Russian forces were called upon “to protect the people of Crimea against
the forcible actions by the Ukrainian authorities or radical nationalists depriving the
citizens of the possibility of holding the referendum” [“Poccuiickue Boiicka B Kpeimy u
IMPU3BAHbI ObLIM M30aBUTH Hapon KpBIMa OT HACHUJIIBCTBCHHBIX HeﬁCTBHﬁ CO CTOPOHBI
YKpanuHCKUX BJIaCTEeW HWIH paduKaJIbHO HACTPOCHHBIX HAIIMOHAJIMUCTOB, JIMIIAKOIINUX
rpaXkIaH BO3MOXKHOCTH TIpoBecTH pedepermym].*2 One can ironically note what could be
the reaction to the argument that in 1938 in Austria the Nazi armed forces also pursued the
aim to secure the plebiscite on unification with Germany.

A notably unconventional interpretation of the role of Russia in Crimea is
developed by V. Tolstykh. Along with the assertions that the participation of Russia was
not aimed at interfering with the process of the formation of the will of Crimeans and that,
thus, the actions of Russia, which prevented the Kiev government from intervening in the
course of events, cannot be viewed as coercion against the inhabitants of Crimea, V.

Tolstykh indicates that “the main circumstance justifying the participation of Russia in the

40 Accordance with international law of the unilateral declaration of independence in respect of Kosovo
(Request for Advisory Opinion). Written Statement of the Russian Federation [interactive]. 2009-04-16, § 80
[accessed 2016-10-10]. <http://www.icj-cij.org/docket/files/141/15628.pdf>.

41 Veljaminov, G. M. Vossoedinenie Kryma s Rossiej: Pravovoj rakurs [The Reunification of Crimea with
Russia: the Legal Perspective] [interactive], 2014-04-24: <http://www.igpran.ru/articles/3556/>.

4 Tomsinov, V. A. Mezhdunarodnoe pravo s tochki zrenija vossoedinenija Kryma s Rossiej [International
law from the Perspective of the Reunification of the Crimea with Russia]. Zakonodatelstvo. 2014, vol. 7, p.
19.
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process of Crimean self-determination is the breakup of the statehood of Ukraine”.*
Invoking the ideas of Jean-Jacques Rousseau, this author argues that, due to the coup that
took place in Ukraine, the Ukrainian state broke up; as a result, the social contract was
broken and the inhabitants of Crimea were transferred to the state of nature. For this
reason, “the configuration of international relations changed: instead of Russian-Ukrainian
relations, relations between Crimea and new Ukraine, between Crimea and Russia, and
between Russia and new Ukraine have emerged. The actions of Russia, which prevented
the extension of the jurisdiction of the new Ukraine to the territory of Crimea, were lawful,
since they were based on the consent of the population of Crimea. These actions cannot be
qualified as support for one of the sides in a civil war, as, from the moment of the breakup,
Crimea and the new Ukraine ceased to be parts of one state. In these circumstances, the
additional arguments provided by Russia (invitation by the President, right to self-defense,
humanitarian intervention) are unnecessary” [“C MoMmeHTa pacraga HW3MEHWIACH
KOH(QUTYpamusi  MEXKIYHAPOJIHBIX  OTHOIICHWUH: BMECTO  POCCHUHCKO-YKPAUHCKUX
OTHOIIIEHUH BO3HUKIHU OTHOIIEHHUS KpHMa A HOBOH praI/IHH, OTHOLLICHUA KpLIMa u
Poccun u, HakoHen, oTHomeHuss Poccum u HoBoOM VYkpaunbl. JleiictBus Poccuu,
MPENATCTBYIOIME PACHPOCTPAHCHUIO FOPUCAMKIMU HOBOW YKpauHbl Ha TEPPHUTOPHIO
Kppima, OblTM mpaBOMEpPHBIMHU, IOCKOJIBKY OHHM OINHPAINCh Ha COTJIacHe HaceJleHUs
KpLIMa. I[aHHBIe ﬂeﬁCTBHH HE MOI'yT KBaJII/ICI)I/ILII/IpOBaTBC}I KaK IMOAACPIKKA O,Z[HOﬁ nu3
CTOPOH B FpaH(,HaHCKOﬁ BOI>'IHC, IMOCKOJIbKY ¢ MOMCHTA pacliaga KpLIM 1 HOBas praI/IHa
nepectaiy ObITh YacTSIMH OJHOIO rocynapcTBa. B aTux ycnoBusax ucnosnab3zoBanue Poccueit
JIOTIOJTHUTEIFHBIX ~ apTyYMEHTOB (corylache TMpe3uJeHTa, TMpaBO Ha CaMOOOOpOHY,
ryMaHHUTapHas HHTEPBEHIINS) HE SBISETCS HeoOXxouMbIM*“]. 44

Indeed, it is difficult to find more absurd interpretation of international law that has
nothing in common with the well-established concept of continuity of states, according to
which a state, as the subject of international law, cannot disappear and cannot be released
from its obligations due to the change (even of unconstitutional nature) of its government
(as well as the state continuity is presumed in case of changes in its territory or population
and in case of foreign military occupation).*® In this regard, one can also recall the fact that

in September of 1939 the Soviet Union invaded Poland (joining the Nazi Germany in war

4 Tolstykh, V. L., supra note 30, § 11.

4 Ibid.

4 See: Marek, K. Identity and Continuity of States in Public International Law. Geneve: Librairie E. Droz,
1954, p. 15-126, 551-587; Crawford, J. The Creation of States in International Law. Oxford: Clarendon
Press, 1979, p. 403-420.
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against Poland) providing the justification that the Polish state had allegedly ceased to
exist.4

This kind of argumentation, as provided by V. Tolstykh, does not only obviously
transcend the “boundaries” of international law. Regretfully it should be noted that it is not
a case of an isolated occurrence. Rather absurd or legally irrelevant arguments are similarly
set out in the publications of other Russian lawyers. That is seen from the attempts to
provide historical arguments and to question the statehood of Ukraine in justifying the

annexation of Crimea.

2.3. Historical Arguments

As it can be seen from the above mentioned Putin’s “Crimean speech” of 18 March
2014,*" the important role in claiming the “reunification” of Crimea with Russia is played
by the arguments concerning the restoration of ‘“historical justice”; they include the
statements on the unconstitutionality of the transfer of Crimea to the Ukrainian SSR in
1954, as well as the statements highlighting the historical belonging of Crimea to Russia.
The historical argument was used by Vitaly Churkin, the Russian representative in the UN,
in his address of 27 March 2014 to the UN General Assembly: “Historical justice has
triumphed. For ages Crimea has been an integral part of our country, we share history,
culture and, the main thing, people. And only the voluntarist decision by the USSR leaders
in 1954, which transferred Crimea and Sevastopol to the Ukrainian Republic, although
within one state, has distorted this natural state of affairs”.*® One can recall that in the same
manner the Third Reich grounded the claim to return of the territories taken from Germany
in accordance with the 1919 Versailles Peace Treaty.

It is worth noting how the “historical argument” is presented by the chairman of the
International Law Association A. Kapustin. Like V. Putin in his “Crimean speech” of 18

March 2014,%° A. Kapustin emphasizes that the “reunification” aimed at repairing the

46 Marek, K., supra note 29, p. 148-149.

47 Supra note 18.

4 Churkin, V. Speech by Russia’s Permanent Representative to the United Nations Vitaly Churkin at the
session of the UN General Assembly [interactive]. New York, 2014-03-27 [accessed 2016-10-10].
<http://russian-embassy.org/en/?p=1060>.

49 Supra note 18. Deploring the dissolution of the USSR and the alleged disintegration of the Russian people,
V. Putin stated: “To, 4To Ka3aJoCh HEBEPOSTHBIM, K COXalleHHIO, cTano peanbHOcThio. CCCP pacmancs.
CoOBITHSL pa3BUBAIKCH CTOJb CTPEMHUTEIBHO, YTO MAJO KTO W3 TPaXJaH IIOHUMAl BECh JPaMaTH3M
MPOMCXOJMBIINX TOTAa COOBITMH U MX mociencTeuit. Muorue mroau u B Poccun, w Ha YkpauHe,
Jla ¥ B IPYTHX pecnmyOsinkax HaJesunch, 9yTo Bo3HHKmee Torma ConpyxectBo HeszaBucmmbix ['ocymapcTs
CTaHeT HOBOM (opMolt oO0mme rocynapcTBeHHOCTH. Benbp MM obOemany u OOIIYIO BaIOTY, W €IUHOE
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damage done by the dissolution of the Soviet Union in 1991: “[historical justification]
cannot be ignored when it comes to reuniting historically united nations. The division of
Russia and Crimea was largely artificial and in the process of the disintegration of the
USSR a satisfactory legal settlement of territorial issues was, for historical reasons, not
implemented. Subsequently, the conclusion of bilateral agreements between the Russian
Federation and Ukraine, as well as documents of the Commonwealth of Independent States
stated only the status quo and did not address the question of the legal status of some of the
disputed territories, which means that there are still some unresolved territorial disputes
and conflicts on the territory of Commonwealth of Independent States”.>® In the open letter
of the Russian Association of International Law, it is also pointed out that, as a result of
“holding the Crimean referendum, the expression of will in favour of the return of the
Crimean people to the historical homeland — Russia became the restoration of historical
justice, realization of historically developed legal grounds”.>

In such a way, as noted by Borgen, the shared history is presented as a factor that as
if somehow lessens the sovereign rights of Ukraine over its territory, thus bringing back
the times of pre-UN Charter norms.? Indeed, the quoted statements are nothing more than
complete ignorance and cynical denial of such well-established principles of modern
international law as the respect to territorial integrity of states and inviolability of their
borders as well as of the principle uti possidetis juris applicable in delimitation of borders
of the newly emerged states. These statements also represent “truly innovative” approach
to the border delimitation treaties making them simply meaningless.

At the same time, the works of some Russian international legal specialists include
an even more ambitious application of historical argumentation (that is most probably

based and develops Putin’s thoughts about the dissolution of the USSR). Alexander

9KOHOMHYECKOE IPOCTPAHCTBO, U 0OIINE BOOPYKEHHBIE CHIIBI, HO BCE 3TO OCTAIOCH TOJHKO OOCHIaHUSIMHU,
a Gonpmioit crpansl He ctano. U korma KpbIM Bapyr okasaics yke B IpyroM rocyAapcTBE, BOT TOTZA yKe
Poccust mouyBcTBOBana, uto e€ aaxe He MPOCTo 00OKpanw, a orpabuinu. Bmecte cTem Hamo Toxke
OTKPOBEHHO MpHU3HATh, YTO M cama Poccusi, 3amyCTHB mapaji CyBepeHHUTETOB, CIIOCOOCTBOBasa pa3Bally
Coserckoro Coroza, anpu odopmiernu pacmaga CCCP 3abbumtn wmpo KpbiM, mwmpo TiaBHylo 0a3y
Yepuomopckoro ¢uiora — CeBactornosb. MUJUIMOHBI PYCCKHX JIETJIM CHATh B OJHOM CTpaHe, a IMIPOCHYJIHCh
3a FpaHH[Ieﬁ, B OIHOYAChC OKa3aJIMCh HAIlMOHAJIbBHBIMHW MCHBIIIMHCTBAMHU B OBIBIIINX COFO3HBIX pecny6nm<ax,
a pyCCKU{ HapoJ CTaJI OJHUM M3 CaMbIX OOJBININX, €CIM He CKa3aTh, CaMbIM OOJBIIMM pPa3AcIEHHBIM
HapoJIoOM B MHUPE. CCFOJIHH, CITyCTs YK€ MHOTO JIET, A CJIbIIIAJI, KaK KPpbIMYaHE, COBCEM HEIAaBHO, TOBOPAT,
yro Toraa, B 1991 romy, mx mepenasm M3 pyK B PYKHM MHPOCTO KaK MEIIOK KapTOIIKH. TpyaHO € 3TUM
He cornacuthes. Poccuiickoe rocynapcTso, uto xke oHo? Hy uro, Poccusa? OmycTuna roaoBy M CMUpPUIIACK,
nporyioTwiia 3Ty obuny. Hama ctpana Haxoguiach TOrAa B TaKOM TSDKEIOM COCTOSIHUHM, YTO IIPOCTO
He MOTIJIa peajibHO 3allUTUTh CBOM MHTepechl. Ho J1foan He MOTIIM CMUPHUTBCS C BOIMIOUIEH HMCTOPHYECKOM
HECIPaBeIJIMBOCTHIO”.

S0 Kapustin, A., supra note 26, p. 113.

51 Circular Letter to the Executive Council of the International Law Association, supra note 25.

52 Borgen, Ch., supra note 20, p. 255.

18



Salenko argues that the Belavezha Accords® concerning the termination of the existence of
the USSR violated the will of the people of Russia on the preservation of the USSR in the
form of a renewed federation, as was expressed in the Soviet Union referendum of 17
March 1991.>* Furthermore, the same author states that the USSR president Mikhail
Gorbachev and other participants of the Novo-Ogaryovo meetings, who, on 23 April 1991,
signed a treaty between the central leadership of the USSR and nine union republics (this
treaty had to turn the Soviet Union into a federation of independent states), consciously
violated the fundamental constitutional norms of the USSR, since the results of the Soviet
Union referendum of 17 March 1991 were obligatory to all union republics, including
those six (Lithuania, Latvia, Estonia, Georgia, Armenia, and Moldova) that had boycotted
the referendum.>

It is obvious that arguments aimed at assessing the legality of the disintegration of
the USSR have a potentially much broader area of application than the justification of the
annexation of Crimea. In fact, A. Salenko argues that the USSR president Mikhail
Gorbachev illegally recognised the independence of “the self-proclaimed Baltic republics”
(Lithuania, Latvia, and Estonia), as none of these three republics fulfilled any requirement
of the USSR Law “Concerning an order of the solution of the questions with regard to an
exit of the union republic from the USSR” of 3 April 1990.® One can ironically note that
in such a manner A. Salenko is preparing the ideological basis for the attempts to restore
all the Soviet empire. Again, it is regrettable, but in his statements one can hardly find any
legal arguments, moreover, any basis in international law. What we can find is only the
blind servility to the revanchist policy of Russia and its president V. Putin, i.e. the feature

so much characteristic to the Soviet legal doctrine.

%8 Soglashenija o sozdanii Sodruzhestva nezavisimyh gosudarstv [the Agreement establishing the
Commonwealth of Independent States] (also known as Belovezhskie soglashenija [the Belavezha Accords])
[interactive]. Minsk, 1991-12-08: <http://rusarchives.ru/statehood/10-12-soglashenie-sng.shtml>. The
Belavezha Accords is an agreement signed by the RSFSR President Boris Yeltsin, the Ukrainian President
Leonid Kravchuk, and the Belarusian Parliament Chairman Stanislav Shushkevich. The agreement declared
that “the USSR, as a subject of international law and a geopolitical reality, is ceasing its existence” and
established the Commonwealth of Independent States (CIS) in its place.

54 Salenko, A. Legal Aspects of the Dissolution of the Soviet Union in 1991 and Its Implications for the
Reunification of Crimea with Russia in 2014. Zeitschrift fir auslandisches 6fentliches Recht und Vélkerrecht.
Heidelberg Journal of International Law. 2015, vol. 75 (1), pp. 158-159.

% Ibid., p. 156. A. Salenko, drawing on Tretyakov, maintains that “The Soviet Union referendum on
17.3.1991 became an indicator that those union republics striving for independence from ‘Soviet
Imperialism’ aimed to create their ‘own microempire and, having received [...] freedom for their own
nations, do not want to give even a little of this freedom to other nations living in territories of their states”
(in Salenko, p. 149).

% 1bid., pp. 156-157.
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2.4. “Failed Statehood” of Ukraine

As mentioned, together with historical revanchism the ideas aimed at the
questioning of the status of Ukraine as a sovereign state play an important role in the
argumentation of the Russian lawyers justifying the annexation of Crimea. Again, that is in
line with Putin’s “Crimean speech” of 18 March 2014 where one can find allusions about
the disintegration of the Ukrainian state and absence of the legitimate government in
Ukraine, which is seen as the result of the alleged Western interference to which Russia is
compelled to respond.®’

Therefore, it is not a surprise that the questioning of the Ukrainian statehood by the
Russian lawyers is based on the arguments pointing out the unconstitutionality of the
alleged coup (the Revolution of Dignity), as well as to the influence allegedly exerted by
the Western powers on the new Ukrainian government. According to V. Tomsinov, one of
the features determining the specificity of the Crimean secession is that “the reunification
of Crimea with Russia took place largely as a result of the perception by the people of
Crimea that periodic state coups, [...] the inability of the changing governments to ensure
smooth economic development and the essential conditions of normal human life are not
accidental: they indicate not temporary ailments of Ukrainian society and of its political
and legal consciousness, but its permanent vices precluding the emergence of normal self-
reliant Ukrainian statehood. The inability of Ukrainian society to create a fully-fledged
state capable of ensuring the essential conditions of normal human life to all its citizens
[...] provides one more reason for the secession of Crimea from Ukraine and its
reunification with Russia” [“Boccoemunenue Kpbima ¢ Poccreil mpou30Iio BO MHOTOM
BCJICACTBUEC OCO3HAHUA €TI0 HAPOAOM, YTO MECPUOANICCKUC T'OCYAAPCTBCHHLIC IICPEBOPOTHI,
[] HCYMCHHC CMCHAIOIINX OJHO ApPpYyroc¢ mnpaBUTCILCTB 00€eCIIeunTh HOPMAJIbHOC
Pa3BUTHEC DKOHOMUKH, DJICMCHTAPHBIC YCIOBUA 1A HOpMaHBHOfI YeJIOBEUECKOHN JKU3HU HE
CIIy4alHBI: OHM TIPEJICTABIAIOT COOOM MPOSIBJICHUE HE BPEMEHHBIX HEAYTOB YKPAMHCKOTO
06I_I_ICCTBa, €r0 MOJUTHUYCCKOIO0 W NPAaBOBOTO CO3HAHHUA, 4 HNOCMOAHHO HNPUCYUUX eM)
NOPOKO6, HE NO360JAIOUWUX 603HUKHYNb HA VKpauHe HOpMClJZbHOlZ camocmosimenbHou

eocyoapcmeenrHocmu. HecrocoOHOCTh YKPaWHCKOrO 0O0IecTBa CO3JaTh IOJIHOIIEHHOE

57 Supra note 18. V. Putin also stated that against the current background the Crimea must be under strong
and permanent sovereignty that at this moment can be only Russian: “KpbiM — 3T0 Hame oOriee gocTosHue
Y BaXKHEHIMH (akrop craOMIIBHOCTH B perroHe. M ata crpaTernyeckas TEppUTOPHS 1OJDKHA HAXOAMTHCS
MOJ CHJIBHBIM, YCTOWYHMBBIM CYBEPCHHTETOM, KOTOPBIH IO (DakTy MOMKET OBITh TOJIBKO POCCHHCKUM
CErOIHs" .
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rocyaapcTBO, 0OecreunBarolee HeoOX0IMMbIE YCIOBHS JJIsi HOPMAJIbHOW UYEJIOBEUYECKOM
KM3HU BCEM TpaxkJaHawm, [...] sBIseTCs emie OJHUM OCHOBaHWEM JUisi Bbixoaa Kpeima u3
coctaBa YKpauHsl U BoccoeauHenns ¢ Poccueii”].*

The attempts to humiliate the Ukrainian state by denying its sovereignty and using
insulting expressions of the Soviet propaganda style are also obvious when the situation in
Ukraine after the annexation of Crimea is described. As the holding of the elections in
Ukraine in October 2014 removed the possibility of relying on the argument about the
unconstitutionality of the government, this line of argumentation has shifted towards views
highlighting the alleged subordinate status (lack of sovereignty) of Ukraine. Such a view is
presented in rather extreme terms, for example, in the monograph by the same V.
Tomsinov:

“The reluctance by the leaderships of the USA and the European Union, as well as
by the Ukrainian ruling groups, which are completely dependent on the USA and the EU,
to solve the question of the belonging of Crimea by way of negotiations [...] leaves the
only actually possible means of solving this controversy, i.e. the total disintegration of
the existing Ukrainian state and its liquidation as an international legal entity
[emphasis added by V. Tomsinov]. Such a possibility of releasing the relationship of
Russia with the Western states from the burden of the Crimean problem is completely
implementable in practice, mainly as a result of increasing destructive processes within the
Ukrainian state. These processes have an objective character and cannot be stopped by
means of any external forces.

As a result, Ukraine has definitely become subordinate to the governing Western
groups, primarily those of the USA, and, in principle, has lost even that small degree of
independence of its state that it had been granted after the dissolution of the Soviet Union.
Decisions primarily important and essential to the Ukrainian state are being made not in
Ukraine. The Ukrainian authorities, including the President and the Head of the
Government, are mere agents of a foreign will, executives of decisions made by the
leaderships of the USA and the European Union.

A particular weakness of the current Ukrainian state renders its ruling layer [...]

absolutely ineffective in fulfilling its role as the agent of the Western policy [...]. Namely

8 Tomsinov, V., supra note 24, p. 30.
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this circumstance does not allow the West to prevent the ultimate demise of the Ukrainian
state”. >°

[,,Hexenanue pykoBoauteneid CIIIA u EBponeiickoro Coro3a U HaxoJsAIuxcs B
MOJIHOM OT HHUX 3aBUCUMOCTH YKPAWHCKHX NPAaBSIIMX TPYIIHUPOBOK PEIIUTH BOIPOC
NpUHAUISKHOCTH KpbiMa IMyTeM NeperoBOpoB, Ha OCHOBE MEXKIYHAPOJHOTO IpaBa B
COBPEMEHHOM €T0 COCTOSHUU U C YY4ETOM BBIPAKEHHOU Ha pedepeHaymMe BoJie KPHIMCKOTO
HACEJICHUSI OCTaBJSIET eOUHCMBEHHbIN  PeanbHblll  8APUAHM  pPA3PEeUleHUss  3Mo2o
npomueopequs, a UMeHHO' TOJIHOe pa3pyllieHHe CYLIeCTBYIONIEro HbIHE YKPAUHCKOI0
rocyaapcTBa, e€ro JHKBHIALMI0 KaK CY0beKTa MeXKIyHapoaHoro mpasa. Takoii
BapHaHT OCBOOOXKIICHUS OTHOIICHWN Poccuu ¢ 3amaJHBIMH JIep)KaBaMH OT OpeMeHU
KPBIMCKOW MpOOIEMBbI SBIISETCS BIOJIHE OCYIIECTBUMBIM Ha MPAKTHKE, MPUYEM TJIABHBIM
o0pa3oM BCJIEACTBUE HapacTaHUs pa3pyUIUTENbHBIX MPOIECCOB BHYTPH CaMOTO
YKPanHCKOTO TOCYAApPCTBA. DTH MPOLECCHl HOCAM 00bEeKMUBHbBIL XapaKkmep U He MO2ym
ObIMb OCMAHOBIEHbL NPU NOMOWU KAKUX-TUOO BHEUHUX CUTL.

[...] B pesynpraTe B HacTosllee BpeMs Vkpauna o0Kazanacs, OKOHYAMENbHO
nOOYUHeHHOU npaeéawum epynnuposkam 3anada, npexae Bcero CIIA, u B cymHocTi
ympamuna oadxce my HeOONbULYIO 20CYOAPCMBEHHYIO CAMOCMOAMENbHOCHb, KOTOPYIO
nosy4mia Bciencteue pacrnaga Coserckoro Coro3a. BakHeiinive, )U3HEHHO 3HAYMMBbIE
IUIsi YKpawHbl TOCYJAapCTBEHHBIE pEIICHUS NPUHUMAIOTCS Temeph He Ha YKpauHe.
YKpauHCKHE BJIAacTH, B TOM YHWCIE MPE3UACHT U IJ1aBa MPaBUTENbCTBA, SBISIIOTCS BCETO
TV APOBOOHUKAMU YYHCOU 601U, UCTIOTTHUTEIISIMU T€X PEIICHUH, KOTOPbIe TPHUHUMAIOTCS
pyxoBoactBoM CIIIA u EBponeiickoro Coto3sa.

UpesBblvaiiHas c1ab0CTh HbIHE CYIIECTBYIOIIETO YKPAUHCKOTO TOCYIapCcTBa JieiaeT
€ro TpaBsIIUi CIION B IEIOM U BBICHIUX JOJDKHOCTHBIX JIMII B YACTHOCTH COBEPIIECHHO
Hed(P(EKTUBHBIMU B POJIHM MPOBOJHUKOB MOJUTUKH 3amajia BHYTPH U BO BHE YKpPaWHBI.
HIMeHHO 3TO 0OCTOATENHCTBO HE TO3BOJSET 3amaay NpPeAOTBPAaTHUTh OKOHYATEIBHOE
KpyIIEeHHe YKPAuHCKO# rocynapcreennocTn®,]%

At this point, it is useful once again to refer to the insights expressed by Ch.
Borgen, namely, that sovereignty in the Russian rhetoric “becomes ephemeral” and is
shifted from being the core value, protected by international law, to simply a fact that may

or may not come into play in particular circumstances. At the same time, sovereignty itself

% Tomsinov, V. A. “Krymskoe pravo‘ ili Juridicheskie osnovanija vossoedinenija Kryma s Rossiej
[“Crimean Law* or the Legal Basis for the Reunification of Crimean with Russia]. Moskva: Zercalo, 2015,
pp. 118-119.

% Ibid. The same quotation in original Russian language.
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becomes redefined in such a way that enhances the scope of Russian sovereignty, while
minimizing the sovereignty of post-Soviet states (“Near Abroad”).®! Meanwhile, all the
nations who have chosen independence from the Russian domination are depicted as no
more independent and deserving to disappear from the world map. One could hardly add

something to this absurd concept that has no roots in law.

Conclusions

What one can learn from the above-described argumentation of the Russian
officials and lawyers justifying the annexation of Crimea? Perhaps the main conclusion
would be that this argumentation demonstrates us once more the specificity of the Russian
perception of international law which is clearly different from that predominant in the
West.%2 This specific meaning of international law as a means of the Russian policy
reflects the idea that the Russian state as a strong derzhava is entitled to a regional-
historical “greater space”; Russia allegedly pursues a unique “Russian idea” and therefore
also has the right to watch and guard its neighborhood.®® Apparently, according to this kind
of perception of international law, such states as Ukraine can only exist provided they are
subordinate to Russia and Russia is entitled to claim any territory that was a part of the
former USSR.

The analysis of how the international legal concepts are manipulated in the
construction of the “reunification” narrative also proves us that there are no limits to these
manipulations aiming to create an alternative pseudo-legal reality that would serve for the
justification of the so-called reunification of Crimea with Russia. All means are considered
suitable in order to achieve this purpose: the boundaries between international and national
law as well as between law and politics in general are blurred, the apparently absurd
arguments with no basis either in law or in state practice or legal doctrine are raised, as
well as the humiliating statements towards the whole neighboring nation and statements
resembling hate speech are used. As noted by Ch. Borgen, “Russia is building a revisionist
conception of international law to serve its foreign policy needs”.®* Thus, it is regrettable,
but one has to come to the conclusion that the current Russian science of international law

has become a political instrument, i.e. its degradation reached the stage where it can be

61 Borgen, Ch., supra note 20, pp. 261-262, 273.

62 Malksoo, L. Russian Approaches to International Law. Oxford: Oxford University Press, 2015, p. 192.
83 1bid.

% Borgen, Ch., supra note 20, p. 279.
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hardly perceived as a science at all. It rather continues the sad tradition of the former
Soviet legal science — the blind servility towards the ruling regime and its leader.

In concluding, it is also necessary to emphasize that all the elements of the
“reunification” narrative perfectly fit within the broader political concept of “the Russian
World” (Russkyj Mir), designed in order to justify actions in the so-called “Near Abroad”
and reflected in the Putin’s “Crimean speech” of 18 March 2014.%° The “Russian World” is
not ethnic, but it encompasses the Soviet legacy and the Russian-speaking world. One of
the key elements of this concept is Russia’s entitlement to protect groups belonging to the
“Russian World” in countries beyond Russia’s own borders. Such entitlement is extended
on the subjects abroad, listed by V. Putin: “compatriots [sootechestvenniki], Russian
people [russkiie lyudi], and people of other ethnicities, who feel that they are a part of the
broad Russian World”.%® Given the fact that the protection may involve the entire range of
available means, ranging from political and economic to military, this conception serves as
an important tool for the Russian geopolitical ambitions. As described by Marlene
Laruelle, “the concept of the Russian World offers a particularly powerful repertoire: it is a
geopolitical imagination, a fuzzy mental atlas on which different regions of the world and
their different links to Russia can be articulated in a fluid way. This blurriness is structural
to the concept, and allows it to be reinterpreted within multiple contexts. First, it serves as
a justification for what Russia considers to be its right to oversee the evolution of its
neighbors, and, when it considers necessary, for an interventionist policy. Secondly, its
reasoning is for Russia to reconnect with its pre-Soviet and Soviet past through
reconciliation with Russian diasporas abroad. Lastly, it is a critical instrument for Russia to
brand itself on the international scene and to advance its own voice in the world”.%’

It is important to draw attention to the apparent similarity of the essence of this
doctrine, including the “reunification” narrative, with the following statements: “1. We
demand the union of all Germans in a Great Germany on the basis of the principle of self-
determination of all peoples. 2. We demand that the German people have rights equal to

those of other nations; and that the Peace Treaties of Versailles and St. Germain shall be

8 Supra note 18. In this speech V. Putin once more claimed the right of Russia to defend Russians (the
compatriots) elsewhere in the world.

% Socor, V. Putin Inflates “Russian World” Identity, Claims Protection Rights. Eurasia Daily Monitor
[interactive]. 2014-07-02, vol. 11, issue 120:
<http://www.jamestown.org/single/?tx_ttnews%5Btt_news%5D=42579&no_cache=1#.Vo5US_mLSUk>.

57 Laruelle, M. The “Russian World”. Russia’s Soft Power and Geopolitical Imagination. Centre of Global
Interests. 2015, p. 1.
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abrogated.”®® Yes, it is true that these statements are the first two points from the Program
of the National Socialist German Workers’ Party, the organization that was declared
criminal by the Nuremberg Tribunal. Therefore, it is not a surprise that the Russian
“reunification” narrative is so close to the Nazi ideology and actually employs the
arguments identical to those presented by the Nazi criminals during the Nuremberg
proceedings. Thus, one can conclude that there are evident similarities and even identity
between the Nazi ideology and argumentation, on the one side, and the “Russian World”
concept, including the above-described the “reunification” narrative, on the other side. One
can find only minor differences mostly related with the names of nations and countries
concerned. That is why one can also observe that we once more failed to learn the lessons
of history as the same concepts that had already led to the catastrophe of the World War Il
seem to be alive (first and foremost, in Russia) and have not met an efficient response.

Therefore, finally, one can put the ironic rhetorical question: who is the winner of
the World War I, or has Russia actually won the war against Nazism.

8 Program of the National Socialist German Workers’ Party. The Avalon Project of the Yale Law School,
Lillian Goldman Law Library [interactive]. New Haven, 2008 [accessed on 2016-12-04].
<http://avalon.law.yale.edu/imt/nsdappro.asp>.
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