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HOTARIRE PENTRU CONTROLUL CONSTITUTIONALITATII
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Nmenem Peciy6mku Monosa,
KOHCTUTYIIMOHHBIN Cy/ B COCTaBE:

Anexcanapy TOHACE, npedceoamens, cyobsa-0okiaouux
Hymutpy ITYJIBEPE,

Buxrop ITYIIKAII,

Herpy PAIJISH,

Enena CAOAJIEPY,

Banepus LITEPBEL, cyosu,

npu yaactuu Jlronmuner Kuxai, cekperapst cyneOHOTo 3ace1anus,

pUHUMAs BO BHUMAaHUE oOparmeHue, IIPEJICTaBICHHOE u
3apeructpupoBaHHoe 6 utons 2012,
paccMoTpeB yKa3aHHOE oOpallleHHe B OTKPBITOM ILJIEHAPHOM 3acellaHuu,
YUUTHIBas aKThl U MaTEpHUAIIbI JiejIa,

BBIHOCHUT CJICAYIOLICC IIOCTAaHOBIICHHUE.

I[MTPOLEAYPHBLIE BOITPOCHI

1. OcHoBanmeM mJiE pPacCMOTPEHHUS Jena TOCITYKWJIO oOpaleHue
napiaMeHTckoro aaokara Tynopa Jla3sp, mpencrasieHHoe 6 utons 2012
roga, Ha ocHoBaHuH cT.135 4.(1) m.a) Koncruryuuu, ct.25 m.i) 3akoHa o
Koncturynmonnom cyae u cr.38 u.(l) m.i) Komekca KOHCTHTYIIHOHHOM
IOPUCTUKIINK, O KOHTPOJIE KOHCTUTYITMOHHOCTH TIOJIOkKeHUH ¢T.32 4.(4) 1.))
3akoHa Nel62-XVI ot 22 uronst 2005 roza o craTyce BOCHHOCTYXKAILUX.

2. ABTOp oOpareHusi CYUTaeT, B YaCTHOCTHU, YTO OCIapuBaeMas HOpMa,
IpelycMaTpuBasl TOJBKO KaTErOpHI0  «BOEHHOCIYKAUIU-KEHIIIMHAY,
YCTaHABJIMBAET JMCKPUMHUHAIMIO O NpPHU3HAKY I[0JIa, a HE 3acCUMUTHIBAs
OTIIyCK MO yXOJy 3a peOCHKOM B KaJICHIAPHBIM CPOK BOEHHOW CITyXOBI,
yIIeMJISIeT MpaBO JUIA Ha CBOOOJHBIM BHIOOpP pabOTHI, U TEM CaMbIM
Hapymaer cT.16, 18, 43, 48 u 49 Koncrurymumu.

3. Ompenenenuem Koncruryrmmonnoro cyaa ot 10 uronst 2012 roma, 6e3
BBIHECEHMsI pELIeHHs IO CYIIECTBY, oOOpalieHue ObuIo MPU3HAHO
MPUEMJIIEMBIM.

4. B oTKpbITOM IIeHapHOM 3acenaHuu Cyzpa aBTOp paciIupuil 00BEKT
oOpallleHusi, 3alpoCHB  MNpPHU3HATh  HEKOHCTUTYIIMOHHBIMH  HOPMBI
[TonoxeHus o MOpsAIKE HUCHOJHEHHS BOEHHON CiyXObl B BoopykeHHBIX
cunax, yrBepxaeHHoro Ilocranosnennem IIpaButensctBa Ne941 ot 17
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arycra 2006 ronma, KOTOpbI€ BOCIIPOM3BOAST OCIIAPUBAEMBIE HOPMBI
3aKOHa.

5. B xone paccmotpenus obpaimieHusi, KOHCTUTYIIMOHHBIN CyJ| 3aIIpOCHII
muenue Ilapmamenta, [Ipesunenta Pecriyonuku Momnnosa, [IpaBuTenscTBa,
MuHucrepcTBa OCTULIMM, MUHHCTEPCTBA TPYAd, COUMAIBHOM 3alUTHl U
ceMbu 1 MUHHCTEpCTBA 0OOPOHBI.

6. B oTkpbeITOM meHapHOM 3acefaHnu KOHCTUTYIIMOHHOTO CyAa aBTOP
oOpailieHusi yyacTBoBasl JU4HO. [lapiameHT ObLI MpeACTaBlieH TJIABHBIM
KOHCYJIbTAaHTOM lopuanyeckoro ympasieHus Cexperapuara [lapiamenTa,
Cepmxuy Kupuks. I[IpaBuTenbcTBO OBLTO HPEICTaBICHO 3aMECTUTEIIEM
MUHHCTpa rocTuiuu, Bragumupom ['poccy, M 3amecTuTeleM HadalbHHUKA
KOpuanueckoro  ympaBienuss MuHuctepctBa  000poHBl,  Buopenom
Pemumoscku.

I[TPUMEHNMOE 3AKOHO/JATEJILCTBO

1. HGL!MOHaJleOe 3AKOHO0AMeNbCME0

7. Ilpumennmeie nonoxenns Koncrurymuu (M.O. Nel/1, 1994 r.):

Crarps 4
[TpaBa 1 cBOOOBI YETTOBEKA

«(1) KoHCTUTYIIMOHHBIE TTOJIOKEHUS O TIpaBaX W CBOOOaX 4elOBEKa TOJNKYIOTCS U
MIPUMEHSIOTCS B COOTBETCTBUH cO BceoOmei nexnapanueii npap yeroBexa, makTaMu
U JPYTUMH JOTOBOPaMH, OJHOW W3 CTOPOH KOTOPBIX sBisgeTcss PecmyOmmka
Moizgosa.»

Crartps 16
PaBencrtso

«(1) YBaxkeHHe W 3aIUTa JMYHOCTH COCTABISIOT INEPBOCTETICHHYIO OOS3aHHOCTH
rOCy/AapcTBa.

(2) Bce rpaxnmane PecmyOnmkn MonjgoBa paBHBI Iepei 3aKOHOM W BIACTSIMHU
HE3aBUCHMO OT PAacChl, HAIMOHAIBHOCTH, JTHHUYECKOIO IPOHCXOXKIEHUS, A3bIKA,
penuruy, Mona, B3MUIAJO0B, NOIUTUYECKON NPUHAUIEKHOCTH, UMYIIECTBEHHOIO
MOJIOKEHUS WIN COL[UAIIBHOTO IPOUCXO0XKICHHUS. »

Cratps 48
CeMbs

«(1) Cembs siBNISIETCS. €CTECTBEHHOI M OCHOBHOM s4elikoil 00IecTBa M MMEET IPaBo
Ha 3aIIUTy CO CTOPOHBI 00IIECTBA U TOCYIapCTBa.

(2) Cembsi ocHOBaHa Ha Opake, 3aKIIIOYSHHOM 10 B3aUMHOMY COTJIACHIO MY>KYHHBI U
JKESHIMHbBI, HA WX PAaBHOIPABUH W HA NpaBe M OOSI3aHHOCTH POJHUTENCH PaCTHTh,
BOCIHTHIBATh U 00y4aTh gereil. [...]»
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Crarbs 49
3amuTa ceMbU U AETEH-CUPOT

«(1) TocynapcTBO SKOHOMHUYECKHMHU M HHBIMH MEpaMH CIIOCOOCTBYET 00pa30BaHHIO
CEMbH U BBITIOJIHEHHUIO €10 CBOMX (QYHKIIHH.

(2) TocymapcTBO NOKPOBHTEIBCTBYET MAaTEpUHCTBY, JAETCTBY U MOJIONCKH U
COZCHCTBYET Pa3BUTHIO COOTBETCTBYIOLINX YUPEKICHHIA. .. ]

Crarbs 54
OrpanudeHue OCyIIeCTBICHUS IPAB UIIU CBOOOT

«(1) B Pecriybnke MongoBa He MOTYT OBITH MIPUHSTHI 3aKOHBI, 3aIPEIIAIOIIIE WIN
yYMaJISIOIINe TIpaBa ¥ OCHOBHBIC CBOOOIBI YETIOBEKA U IPakJaHNHA.

(2) Ocy1uecTBieHre paB U CBOOO HE MOIEKHUT HUKAKAM OTPAHUYEHHAM, KPOME
TeX, KOTOPHIE MPEAYCMOTPEHBI 3aKOHOM, COOTBETCTBYIOT —OOLIENPU3HAHHBIM
HOpMaM MEXKIYyHApPOJHOrO MpaBa M HEOOXOMMMBbI B MHTEPECAX HAILMOHAILHON
0€30MaCHOCTH, TEPPUTOPUAILHON IETOCTHOCTH, IKOHOMUYECKOTO 0JaroCOCTOSHUS
CTpaHbl, O6IIICCTBGHHOFO nopsaka, B neJsx MpeaO0TBpaAIICHUA MaCCOBBIX
0ecropsAKOB U TPECTYIUICHHUH, 3allIUTHI MpaB, CBOOO U TOCTOMHCTBA APYTHX JIUI,
MPEIOTBPALICHUS Pa3TIalliCHUusT HHPOPMAITUH, TOJYICHHON KOHPHUICHIINATIBHO, HIH
obecrieueHns aBTOPUTETA U GECIIPUCTPACTHOCTH MPaBoCyIusL. [...]

(4) OrpanuueHue MOMKHO COOTBETCTBOBATH OOCTOSATEIHCTBY, BBI3BABIIEMY €r0, H
HE MOJKET 3aTparuBaTh CYIIECTBOBAHHE MIPaBa WU CBOOOIHI. !

8. Ilpumenumsie mnonoxkenuss TpymoBoro koaekca Nel54-XV ot 28
mapta 2003 roga (M.O. Ne159-162/648, 2003r.):

Cratbs 124
OTtnyck o 6epeMeHHOCTH M pOJiaM ¥ YaCTUYHO OIJIauMBaeMbIi OTIYCK 1O
yXO1y 3a peOeHKOM

«(1) PaboraromuMm S>KEHIIMHAM M SKEHIIMHAM, C KOTOPBIMH paboTonareneM
3aKJIIOYEH YYEHHUYECKHI JOTOBOpP, a TakXKe >KeHaM PAaOOTHHMKOB, HaXOIAIIMMCS Yy
HUX Ha COJACp)KaHUH, MPEJOCTaBIETCS OTIYCK IO OEpeMEeHHOCTH M pojam,
BKJIFOYAIONIUN JOPOJOBON OTIMYCK MPOJOJDKUTENBHOCTHIO 70 KaleHIApHBIX JHEH U
ITOCTIEPOJIOBOI OTIYCK HPOJOJDKUTENBHOCTRIO 56 KaleHAAapHBIX ITHEH (B ciydae
OCJIO)KHEHHBIX POJOB WJIM POXKICHUS JBYX WM Oosiee nered — 70 KaleHIapHbBIX
JIHEl), ¢ BBIIUIATOW UM ITOCOOUH B MOPSIKE, YCTAHOBICHHOM B YacTH (2) crateu 123.

(2) Jluuam, ykazaHHbM B 4actd (1), Mo McTedeHHH OTITycKa 1Mo OEpEeMEHHOCTH M
poJiaM MPeAoCTaBISIETCS O UX MMCbMEHHOMY 3asIBIICHHIO YaCTUYHO OIIauUBAeMBbIil
OTITYCK II0 YXOZy 332 PEOEHKOM JI0 JOCTIKEHHSI UM BO3PacTa TPeX JIET C BBITUIATOM
ocoOus U3 cpelicTB OI0KEeTa roCyJapCTBEHHOTO COLIMAIBHOTO CTPaXOBaHUSI.

(3) YactuuHO oOmIAYMBAaEMBIN OTHYCK MO YXOXy 3a peOEHKOM MOXeT OBITh
HCTIOJIb30BaH MOJHOCTHIO MIIH 110 YacTsM B JIF000€ BpeMs 10 JOCTIDKEHHS peOeHKOM
BO3pacTa Tpex JIeT. DTOT OTIYCK 3aCUMTHIBACTCA B TPYAOBOH CTaX, B TOM HYHCIE
CTaXX pabOTHI IO CTIEITHATEHOCTH, U B CTPaXOBOH CTaxX.
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(4) YactmuHO OMIAYMBAEMBI OTHYCK MO YXOXy 3a peOEHKOM MOXKeT OBITh
UCIIONB30BaH, MO BBIOOPY, HA OCHOBAaHHM ITMCBMEHHOTO 3asBICHUS, U OTIIOM
pebenka, 0aOKko#, nemoM WIH OPYTUM POJICTBEHHHKOM, HETOCPEICTBEHHO
OCYIIECTBIIIONIMM YXOX 32 PEOCHKOM, a TAK)KE OIIEKYHOM.»

Cratbsa 126
JIOTIOJTHUTETBHBIN OTITYCK 0€3 cOXpaHeHHs 3apa0OTHOH IIATHI IO YXOAY 3a
peOEHKOM B BO3pacTe OT TPEX A0 MIECTH JIET

«(1) Kpome otmycka mo OEpeMEHHOCTH M pOJaM M YacTHYHO OIIaYHBACMOTO
OTIIyCKa 10 yXOy 3a peOCHKOM 10 JOCTHKEHHS UM BO3pacTa Tpex JIeT KEeHIHHE, a
TaKkXKe JUIaM, yKa3aHHbIM B 4acTu (4) ctateu 124, mpepocTaBisieTcs IO HX
MICbMEHHOMY 3asIBJIICHHIO JOIOJHHUTENbHBIH OTIYCK 0€3 cOXpaHEeHHus 3apadOoTHOM
IUTaThl 110 YXOXy 3a PeOCHKOM B BO3pacTe OT TpeX A0 IIECTH JIET C COXPAaHEHHEM
MecTa paboThI (JIOJKHOCTH).

(2) Bo BpeMsi IOMONHHUTEILHOTO OTIyCKa 0e3 cOXpaHeHHs 3apabOTHOW IMIATHI 110
X0y 3a peOCHKOM >KCHIIMHA WIIH JIMLA, yKa3aHHble B yacTH (4) crtateu 124, mo ux
MUCHbMCHHOMY 3asBIICHHIO MOTYT paboTaTh B YCIOBHAX HEIOJHOrO pabodero
BPEMEHH HJIH Ha JIOMY.

(3) BpeMms mOMOMHHUTENBHOTO OTIYCKa O€3 COXpaHEHWsA 3apa0OTHOW IUIATHI
3aCYUTHIBACTCS B TPYJOBOW CTaK, B TOM YHCJIE CTaXX PabOTHI MO CIEIUAIBLHOCTH,
€cIM JeWCTBHE MHINBHAYAIHHOTO TPYIOBOTO JOTOBOPA HE OBUIO IMPHOCTAHOBIICHO B
COOTBETCTBHUH C IIyHKTOM a) yacTu (1) crateu 78.

(4) Bpems NOMOTHUTENHHOTO OTIycKa 0O€3 COXpaHEeHHs 3apa0OTHOW TMJIaThl He
3aCUUTBIBACTCA B TPYNOBOM CTaX, JAIOIIMNA IIPaBO HAa OYEPEIHON €XKETrOJHBIN
OTTAaYMBAEMBIi OTIIYCK, U B CTPaxOBOM CTaXX B COOTBETCTBHH C 3aKOHOM.»

9. Ipumenumeie monoxkenus 3akoHa Nel62-XVI ot 22 uronst 2005 roga
o craryce BoeHHocnyxammux (M.O. Ne129-131/618, 2005r.):

Crarba 7
ObecrnieueHue MpaBoOBON U COLMATIBHON 3aLIUTHl BOGHHOCITYKAIUX

«...](2) XKenmmuubl, 3a4UCICHHbIE Ha BOCHHYIO CIIy>KOy MO KOHTpakTy (maiee —
BOCHHOCITYXAaIIUE-KSHIIMHBI), IMEIOT PaBHbIE C MYXXUYHHAMH TpaBa U 00A3aHHOCTH
B COOTBETCTBHHU C HACTOSIINM 3aKOHOM U [PYTUMU HOPMATHBHBIMU aKTAMH.

(3) BoenHnociyanye->XeHIIMHBl MOTYT IOJb30BaThCSl M JPYTHMH TIpaBaMu H
JIbroraMu, CBS3aHHBIMHM C YXOJAOM 3a JCTbMHU, 6€peMeHHOCTBIO n poJaMu HJIHN
HNHBIMU 06CTO$ITCJ'[LCTB3MI/I, npeayCMOTPEHHBIMU ﬂeﬁCTBonmHM
3aKOHOAATCJIbCTBOM, C OrpaHUYCHUSAMH, HPEAYCMOTPECHHBIMH HACTOAIIUM 3aKOHOM.
[...]»

Cratba 32

OTKOMaHHI/IpOBaHI/Ie BOCHHOCIYKalIUX W 3a4YMCICHUEC UX B PACTIOPSKCHUC

«[...] (4) 3auncieHre BOCHHOCIYKaITUX O KOHTPAKTYy B PACIOPSDKEHUE MOXKET
OCYIIECTBISITHCS B CICAYIOIIUX CIyYasx U Ha CIEIYIOIINE CPOKH:

[.]
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j) HaXOXKIAEGHHE BOCHHOCITY)KAII[ETO-KCHITIMHBI B OTITyCKE IO YXOAY 3a PeOSHKOM —
Ha Bech CpOK oTmycka. [lepumom oTmycka mo yxomay 3a peOCHKOM BKIIOYAeTCS B
o0mmii TPymOBOM W CTPaxoBOH CTa)Xk B COOTBETCTBHH C JCHCTBYIOUINM
3aKOHOJIATEIbCTBOM, HO HE 3aCUUTHIBACTCS B KAJICHAAPHBIH CPOK BOCHHOH CITyXKOBI.
Jlo WCTedeHWs 5TOr0 CpOKa BOCHHOCTYKAIIWH-KEHIIMHA KMEET IIpaBO Ha
MIPOJOIDKCHNE BOCHHOHN CITYXKOBI; [...]»

10. Ipumenumsbie monoxeHus 3akora Ne5-XVI ot 9 despans 2006 roga

00 obecrieyeHNH PaBHBIX BO3MOXHOCTEH Uif >KeHIIMH U MyxuuH (M.O.
Ne47-50/200, 2006r.):

Cratbs 1
Llenp 3akoHa

«LlenbIo HACTOSIIIETO 3aKOHA SABJISCTCS 00ECIEUCHNE PeaIn3alliii TapaHTHPOBAHHBIX
Koncturynme#t PecryOnmuku MonmoBa paBHBIX TpaB JKEHIIMH W MYXXYHH B
MOJIMTHYECKOH, 5KOHOMUIECKOH, CONMAIBHOM, KyIbTypHOH 1 IpyTux chepax KU3HA
IUISL TIPEJOTBPALICHNUS! M YCTpaHEHHWs BceX (opM IUCKPHUMUHALMHM MO TPH3HAKY
0JIa.»

Crarbs 2
OCHOBHBIE TTOHATHSA

«B HacTosIeM 3aKOHE HCIIONIB3YIOTCS CIIENYIOIINE TTOHATHS:

OUCKPUMUHAYUA NO NPUSHAKY Noja — JTI000e pa3uyKe, HCKIIYCHHE, OTPaHUYCHUE
WM TIPEIIOYTEeHHE, KOTOPOE HANPABJICHO WIIM BEET K OTPAHUYCHHUIO JTUOO CBOIUT
Ha HeT NPH3HAHHE, OCYLICCTBICHHE W BHEIPCHUE Ha OCHOBE PAaBCHCTBA MEXKIY
MY>KYMHAMH 1 )KEHIIMHAMH [IPaB U OCHOBHBIX CBOOO YETIOBEKA; [...]»

Cratba 5
3anpeT IUCKPUMUHAIUY 110 TIPU3HAKY ToJia

«(1) B PecnyOmuke MomnmoBa KESHIMHBI U MY>KYHHBI UMCIOT TapaHTUPOBAHHBIC MM
paBHBIE IpaBa U CBOOOBI H PaBHBIC BO3MOXKHOCTH IS MX peaTn3aliu.

(2) IlpoBenmeHwe TMONUTHKH WK COBEPIICHHE ICHCTBHA, HE OOECIIEUMBAFOIINX
PaBHBIX BO3MOXKHOCTEH JKCHIIMHAM W MY)KUHHAM, SIBIICTCS AWCKPUMHHAIIUCH U
MOJAJIC)KUT YCTPAHEHUIO B COOTBETCTBUHM C 3aKOHOJATEIHCTBOM KOMIIETEHTHBIMHU
opraHam¥ IMyOJUIHOHN BIIACTH.

(3) InuckpuMuHAIIS MOXKET OBITh MPSIMOW WJIH KOCBEHHOM.

(4) HeiictBust, KakuM-100 00pa30oM OTPaHUIMBAIOIINE WU MCKITIOYAIOIINE PaBHBII
MOAXOJl K OKEHIIMHaM | MYXYUHAM, SBJSIOTCS JUCKPUMHUHAIIMOHHBIMU U
3anpenamTCs.[...»

11. IIpumenumsle nonoxenus 3akoHa Nel21 ot 25 mas 2012 roma o0
obecnieuennu paBencTBa (M.O. Ne129-131/618, 2012r.):
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Cratbs 1
L{enb 3akoHa U chepa NIPUMEHEHHS

«(1) Iempro HacTOAIIETO0 3aKOHA SBJSIETCS TpenynpexieHne u Ooppda ¢
IVCKPUMHUHAINEH, a TaKkke 00ECIIeueHNEe PaBHBIX IPaB BCEM JIMIAM, HAXOISIIAMCS
Ha Tepputopun PecrmyOimmkm MonnoBa, B MOTUTHYECKOH, 3KOHOMHYECKOI,
COLMATBHON, KyIbTYpHOH M ApPYrux cdepax KHU3HH HE3aBUCHMO OT PaChl, IIBETa
KOXXH, HAaIlMOHAJIBHOCTH, 3THHYECKOTO IPOMCXOXKICHUS, SA3bIKA, PEIMTHH WIN
yOexxaeHuid, Toyia, BO3pacTa, OrPAaHWYEHHBIX BO3MOXKHOCTEH,  B3IVISJOB,
MOJIMTHYECKOH MPUHAUIC)KHOCTH, a TaK)Ke Ha OCHOBE JIIOOOTO JIPYroro mojo0HOTo
npu3Haka. [...]»

2. Meoicoynapoomnvie akmvl U 31eMeHMbl CPABHUMENbHO20 NpPABd 6
OanHou obracmu

A. Axmot Opeanuzayuu Ooveounennvix Hayuti

12. Ilpumenumble monoxeHus KoHBEHIMM O JMKBHIAIMU Bcex (opm
JMCKPUMUHALIMY B OTHOIICHUY XeHIIUH (npunsroi 18 nexadps 1979 rona
B Heto-Mopke u parudumuposannoii Ilocranosnennem IlapiamenTta Ne87-
X1 ot 28 anpensa 1994 roga (M.O., 1994r. Ne005):

Cratpa 5

T'ocyaapcTBa-y4aCTHUKU IMPUHUMAIOT BCE COOTBETCTBYIOIIUE MEPHI C IEIIBIO:

a) U3MEHHUTH COLUANIbHBIC W KYJIbTYPHBIC MOJIENN MMOBEACHUS MY)KIMH W JKSHIIHUH C
LENBI0 JOCTHKEHHUSI UCKOPEHEHUSI PEIPACCYAKOB U YIpa3HEHHs 00bluacB U Bcei
npoueil MpPaKkTHKH, KOTOPbIE OCHOBAaHBl HAa WHJEE HEMOIHOICHHOCTH WU
MPEBOCXO/ICTBA OJIHOTO U3 MOJIOB WM CTEPEOTUITHOCTH POJIM MYXKUUH U JKCHIIHH;

b) obecrmeunth, YTOOBI CeMEHHOE BOCIMTAHWE BKIOYANO B ceOs IMpaBHIBHOE
MOHMMAaHWE MATEPUHCTBA KaK COIMAIBHONH (GYHKIMM W Mpu3HaHue OOIuei
OTBETCTBCHHOCTH MY)KYHMH H KCHIIHMH 32 BOCIIUTAHUE M PAa3BUTHC CBOMX JCTEH MPH
YCIIOBHH, YTO BO BCEX CIIydasiX HHTEPECHI JeTEH SIBJISIOTCS MPEO0IIa atoiMH.

B. Akmwvi Bcemupnou opeanuzayuu mpyoa

13. Tlpumenunmsbie monoxeHnuss Kounsennwmm BcemupHOW opraHu3anuu
Tpyaa (Nelll) oTHOCHTENBHO AMCKPUMHMHAILIMKM B 00JIaCTH TpyAa U 3aHATUH
(mpunsitori 25 wronsa 1958 roma B JKeneBe m paTUdUIIMPOBAHHOMN
Pecniy6nukoit Monnoa [Toctanonennem Ne593-XIII ot 26 centsiops 1995
roga, M.O. 1995r., Ne59-60, c1.671):

Cratpi 1
((1 . B aeJsx HaCTOﬂHleﬁ KOHBCHIIUU TepMI/IH ((HI/ICKpI/IMI/IHaHI/Iﬂ)) BKJIFOYACT:

a) BCAKOE pa3indue, UCKIIOUYCHHE WIM MPEANOoYTeHHe, OCHOBAHHOE Ha MPHU3HAKax
pacel, IBeTa KOXH, T0Ja, PEUTHH, TMOJUTHUYECKUX YOEKICHWH, HAIlMOHAILHOM
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NPUHAUISKHOCTH HJIM  COLMAJIBHOIO HPOUCXOXKACHUS, W HMCIOLNIHE CBOUM
pe3ynbTaToOM JIMKBUAAUMIO WIM HapylIeHHe pPaBeHCTBA BO3MOXKHOCTEH WIIH
oOparteHns B 00JIaCTH TPya M 3aHATHIH;

b) BcsAkoe npyroe pasznuumMe, MCKIIOUCHHE WIM TPEAIOYTCHHE, WMEIOLINE CBOMM
pe3yNbTaTOM JIMKBUAAIMIO WM HApyIIEHWE pAaBEHCTBA BO3MOXHOCTEH WIIH
obOpamernss B 00JacTH Tpyna M 3aHATHH, KaK OHM MOTYT OBITH OIpeIeIeHBI
3aMHTEPECOBaHHBIM WieHOM OpraHu3alyy 1o KOHCYJIBTAllMHU C TPEICTaBUTEIbHBIMU
OpraHM3alMsIMU IPEANPUHUMATENEH U TPYISLIUXCS, T7Ie TAKOBBIE CYILECTBYIOT, U C
JPYTMMH COOTBETCTBYIOLIMMH OpraHaMU.

2. Besixoe paszianine, HCKIIOYCHUEC UKW [OPEANOYTCHUC, OCHOBAHHBIC Ha
TpeOOBaHUAX, CBSI3aHHBIX C  ONpEJCJICHHONW  paboToil, HE  CUMUTAITCA
JVCKPUMHUHAIAECH. »

C. Axmovr Cosema Eeponvi

14. Tlpumenumble nonoxeHus EBpomnelickoil couuanbHOM XapTuu
(mpunsitoit B CtpacOypre 3 mas 1996 roxa u 4acTHYHO paTH(PHUINPOBAHHOK
3akoHoM Ne484-XV ot 28 centsaops 2001 roga. M.O., 2001 roma, Nel30,
c1.959):

Crarbs 27
[IpaBo paOOTHUKOB ¢ CEMEMHBIMU OOSI3aHHOCTSAMU HA PaBHBIE
BO3MO>XHOCTH M paBHOE OOpalieHue

«B mensx obecneueHHs OCYIIECTBICHHS IpaBa Ha pPaBHBIE BO3MOXKHOCTH M Ha
paBHOe oOpameHue paboOTalOIMMX MYXYMH U OKEHIIMH C  CEMEHHBIMU
0053aHHOCTSIMH, @ TakXke pabOTHHKOB C CEMEHHBIMH OOS3aHHOCTSMH, C OJHOM
CTOPOHBI, ¥ BCEX OCTAJIBHBIX paOOTHUKOB ¢ Apyroi, CTOPOHBI 00S3yIOTCS:

1 MPUHATH COOTBETCTBYIOIINE MEPHI, C TEM YTOOBI:

a) TpenoCTaBisTh PabOTHHKAM C CEMEHHBIMH OOSI3aHHOCTSIMH BO3MOKHOCTD
MIOCTYIHTh Ha pabOTy M COXpaHATH padoTy, a Takke BO3OOHOBIATH pPaboTy mocie
IepepsIBa, BBI3BAHHOTO CEMEHHBIMH OOS3aHHOCTSIMH, BKJIIOYAs MEpbl B 00JacTH
podeCcCHOHANBEHON OpPUEHTANH 1 TIPO(ECCHOHATIBHON TTOATOTOBKH;

b) yuursiBaTh MX TOTPEGHOCTH B OTHOINCHWM YCIOBHH TPyAa M COLHAIBLHOTO
obecrieyeHus;

C) Pa3BUBATL T'OCYAAPCTBCHHBIC UJIW YaCTHBIC COLUAJILHBIC CJ'Iy)K6BI, B TOM 4YHCJIC
ACTCKUE CaAbl U JAPYru€ MACTCKUC YUYPCKACHUA C OHEBHLBIM HpC6BIBaHI/IeM, UIn
CITOCOOCTBOBATh UX Pa3BUTHIO;

2 obecreurBaTh BO3MOKHOCTD J'IIO6OMy us3 pO,HHTCJ'ICﬁ MoJay4yaTrb IIOCJIC
OTITyCKa 110 6€peMeHHOCTI/I n poJaM OTHOYCK IO yxXo4ay 3a pe6€HKOM,
MIMPOAOJLKUTCIIBHOCTE U YCJIOBHS KOTOPOI'O0 AOJIKHBI OINPCACIIATLCA HAllMOHAJIbHBIM
3aKOHOAATCIbCTBOM, KOJIJICKTUBHBIMHU I[OFOBOpaMI/I nim HpaKTHKOfI;

3  oOecrieunBarbh, 4TOOBI CeMEHHBIE OOSM3aHHOCTH KaK TaKOBBIE HE CITY>KHIIU
OCHOBaHHEM JUISI YBOJIbHEHUS.”
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15. Ilpumenumeble otoxeHus: EBponelickoli KOHBEHITUU O 3aIlIUTE MPaB
YeJI0BeKa U OCHOBHBIX cB00O I (TIoanucanHoi B Pume 4 Hosiopst 1950 rona u
paTuUIIMPOBaHHON PecryOimmkoit MonnoBa [TocranoBneHueM
[Mapnamenta Nel1298-XIII ot 24 utons 1997 roga, M.O. Ne54-55/502, 1997
rona), nanee — Egponeiickas KoHBeHYUSL.

Crarbs 8
[IpaBo Ha yBa)k€HHE YaCTHOW U CEMEWHOW KU3HU

«1. Kaxnplii uMmeeT mpaBo Ha YBa)XCHHE €r0 YaCTHOM M CeMEMHOM KM3HHM, ero
JKWINILA U KOPPECIIOHICHLIUY.

2. BwMermrarenbCcTBO MyONMYHON BIACTH B OCYIISCTBICHHE JTOr0 IpaBa HE
JIOIYCKaeTCsl, 32 HCKJIIOYEHHEM CJIy4aeB, KOTJIa 3TO INPEIyCMOTPEHO 3aKOHOM U
HEOOXOMMMO B JIEMOKPAaTHMYSCKOM OOIIECTBE B HHTEpPECax HAIMOHAIBHON
0€30MacHOCTH, OOIIECTBEHHOrO MOPSIKA WIM KOHOMUYECKOrO OJIar0COCTOSHUS
CTpaHbl, B IUESIX MPEJOTBpAIICHUsT OCCIOPSAAKOB WM MPECTYIJICHUH, OXpaHbI
3I0POBBSI MIIK HPABCTBEHHOCTH, WM JUTS 3aIIUTHI IPAB ¥ CBOOO APYTUX JIUIL)»

Crarps 14
3anpenieHrue JUCKpUMHUHAIINH

«[losnp30BaHue MpaBaMu U CBOOOJaMH, NPU3HAHHBIMEH B HacTosiei KoHBeHINH,
JIOJDKHO OBITH oOecriedeHo 0e3 Kakoil OBl TO HH OBLIO JUCKPUMHHALIMY I10 MPU3HAKY
Mojia, pachl, I[BETa KOXH, S3bIKA, PEJMIHH, MOJUTHYSCKUX WIIM HHBIX YOCKICHHH,
HAIIMOHAJIBPHOIO WM  COI[HAJIBHOIO  MPOUCXOKICHHS, NPUHAMJICIKHOCTH K
HAIIMOHAJIBHBIM MEHBITUHCTBAM, WMYIICCTBEHHOIO IOJIOKCHHUS, POXKICHUS WU IO
JIFOOBIM WHBIM TPU3HAKAM. )

BOITPOCHI TTPABA

16. KoHCTUTYIMS TapaHTHUPYeT BCEM Tpa)KaHaM paBHBIC TpaBa W
00s3aHHOCTH, HE3aBUCUMO OT pAachl, HAIMOHATHHOCTH, OJTHUYECKOTO
MPOUCXOXKICHUS, S3bIKA, PEIUTUM, TI0JIa, B3TJIAOB, TOJUTUYECKON
MPUHAJIKHOCTH, MMYLIECTBEHHOIO TOJIOKEHUS WIM  COLHUAIBHOTO
pouCX0XkaeHHs (CT.16).

17. Taxxe, Korncturynusi mpexycMaTpuBaeT TOCYIapCTBEHHYIO 3aIlUTY
MaTEepUHCTBA M ceMbH. Bocruranue n oOydeHue aeTei siBIsSeTCs MPpaBoOM U
00s13aHHOCTBIO, KOTOpasl BO3JaraeTcss Ha OOOMX pOJUTeNell B paBHOM
crenenu (ct.48-49).

18. TpymoBoil KOAEKC MpPHU3HAET MPABO SJKEHIIMH HA OTIYCK «IIO
MaTEepPUHCTBY, KOTOPBIN BKJTFOYAET JIOPOJOBOM OTITYCK
MPOJIOJKUTENBbHOCTRI0 70 KaleHJapHbIX JHEW W TMOCIEPOJOBOM OTHYCK
MPOJIOJDKUTEIBHOCTRI0O 56 KaJCHIApHBIX JHEW (B ciydae OCIOKHEHHBIX
POJIOB WJIM POXACHUS JBYX Wi Oojiee nered — 70 KaJeHIapHBIX JTHEH)
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(ct.124). Takxke, OKCHIIMHBI OONAJAIOT TMPABOM HA  YaCTHYHO
OIJIAYMBAEMbIHl OTIIYCK 10 YXOAYy 3a PEOCHKOM JI0 JOCTHXKEHHUS WM
BO3pacTa Tpex JieT. YacTUUHO OIUTAYMBAEMbI OTIYCK IO YXOAy 3a
peOEHKOM MOXET OBITh HCIONb30BaH, IO BbIOOPY, Ha OCHOBaHUH
MUCHPMEHHOTO 3asBJIICHUS, W OTIIOM peOeHKa, 0a0yIIKoH, MeAYIIKOW WIu
JIPYTMM POJCTBEHHHUKOM, HEMOCPEACTBEHHO OCYILECTBISIOUINM YXOHA 3a
peOeHKOM, a Takke OINeKyHOM. MM coxpaHseTcss MeCTO pPabOThI
(mommxHOCTB). OTHYCK MO YXOIy 3a PEOCHKOM 3aCUUTHIBACTCS B TPYIOBOU
CTaX, B TOM YHCJI€, CTaX Pa0OTHI 1O CHEIHATBHOCTH, U B CTPAXOBOW CTaX.
Kpome ormycka mo GepeMEeHHOCTH U pOJiaM M YaCTUYHO OIUIaYMBAEMOTO
OTITyCKa IO YXOAy 32 peOCHKOM JI0 JOCTHIKEHHS UM BO3pacTa Tpex JIeT,
JKEHIIMHE, a TaK)Ke BBIINICYKA3aHHBIM JUIAM, MPEIOCTaBIsAETCs, MO HX
NUCHbMEHHOMY 3asIBJICHUIO, JIOTIOJIHUTEIBHBIA OTIYCK 0€3 COXpaHeHHS
3apabOTHOI MJIaThl MO YXOIy 3a peOeHKOM OT 3 110 6 JIeT, ¢ cOXpaHEHUEM
MecTa paboThI (IOKHOCTH).

19. 3akoH o craryce BoeHHocayx)ammx (Nel62-XVI ot 22 uronsa 2005
rofa) NpeAyCMaTpUBACT 3ayUCICHHE BOCHHOCITYXAIIUX-KCHIIUH B
pacrnopsbkeHHe Ha BeCh CPOK OTIYCKa MO yXoay 3a pedeHkoMm (ct1.32 u.(4)
n.j)). Hu omHOTO paBHOIIGHHOTO TIONOXKEHUS IS BOCHHOCIYXKAIIUX
MY>KYUH HET.

20. JlaHHBII 3aKOH TNpenycMaTpHUBAeT TaKKe, YTO BOECHHOCITYXKAIlHe-
JKEHIIIMHBI MOTYT TIONIb30BaThbcs W JPYTMMH TIpaBaMH U JIbIOTaMH,
CBSI3aHHBIMHU C YXOJIOM 32 J€TbMH, OEPEMEHHOCTBIO U POJAAMHU A HHBIMH
00CTOATENILCTBAMH, PEIyCMOTPEHHBIMU JEeUCTBYIOIUM
3aKOHOJIATENTLCTBOM, C OTPAaHUYEHHUSMH, TPETYCMOTPEHHBIMH 3aKOHOM
(ct.7).

21. Bmecre ¢ TeM, 3aKOH YCTaHABJIMBAET, YTO TEPHOJ] OTIYCKA MO YXOMY
3a pe0eHKOM BKJIIOYaeTcs B OOLIMI TPyHOBOW M CTPaxoOBOM CTax B
COOTBETCTBHUH C JICHCTBYIOIINM 3aKOHOJATEILCTBOM, HO HE 3aCUHTHIBACTCS
B KaJIEHapHBIA CPOK BOGHHOU cyxObI (cT.32 u.(4) 1m.))).

22. TlomoxxeHWe O TOpS/AKE WCIOJHEHHS BOEHHOM CITy)KOBI B
BOOPY)KEHHBIX CcHiaX, yTBepxkjaeHHoe [loctanoBnenuem IIpaBurennbcTBa
Ne941 ot 17 asrycra 2007 roma, mpH3HAET MPABO BOEHHOCITYKAIETO-
KEHIIMHBI Ha OTMYCK M0 OEpeMeHHOCTHM U pojJaM, Ha YaCTHYHO
OIJIAYMBAEMBIN OTIYCK IO YXOAYy 3a PEOCHKOM W Ha JOMOJHHUTEIHHBIN
HEOIUTAYMBAEMBI OTIYCK MO YXOAY 3a peOEHKOM, CO BCEMH JIbIOTaMH U
nocobusmu (11.108 mr.h) u 1), m.130, m.131). Hu ogHOTO 5KBUBAJICHTHOTO
MOJIOKEHUS JJ11 BOGHHOCTYKALIUX-MYXUMH HE CYLIECTBYET.

23. CormacHo 3akoHy 00 oOecrieueHWH paBHBIX BO3MOXKHOCTEH IS
KEHIIUH ¥ MYKUWH, JKCHIIMHBl M MY)KUYMHBI UMEIOT pPaBHBIE TMpaBa H
cBOOOABI B MOJUTHYECKON, SKOHOMHYECKOM, COLMaIbHON, KYIbTYPHOH U
Opyrux cdepax JKU3HM, TpaBa, TrapaHTHpoBaHHble KoHcTUTyIHMEH
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Pecny6nuku MomnnoBa, 3anperiaercst aro6as ¢opma JUCKPUMHUHALIUU TI0
npu3HaKy noja. Takue e MOJ0KEeHUsl COAEPKUT U 3aKOH 00 obecriedeHU
paBEHCTBa.

24. ABTOp oOpamieHusi CYMTAeT, UYTO BBIACICHUE B OCHAPUBAEMbIX
IIOJIOKEHUSAX TEPMHHA «BOECHHOCIY)KALUN-)KEHUIMHA» YCTaHaBJIUBAET
JUCKPUMHHALIMIO 110 IPU3HAKY I10JIa, @ HE 3aCUUThIBAHUE OTIIYCKA [0 YXOIy
3a peOCHKOM B KaJICHIApHBIA CPOK BOGHHOM CITY>KOBI YIIEeMJISIET IIPaBO JTUIa
Ha CBOOOTHBIN BBIOOP pabOTHI.

25. KOHCTUTYIIMOHHBIN CYZl OTMEYAET, YTO B OOpAIEHUH MOAHUMAIOTCS
JIBa YETKUX BoIpoca: 1) JIUCKPUMHUHAIUS BOCHHOCTYXKAIIMX-MY>KYUH I10
OTHOWICHUIO K BOEHHOCIYXKAIIMM-KEHIIMHAM B c(depe OCyIIeCTBICHHS
IpaBa Ha OTITYCK MO yXOJIy 3a peOeHKOM; 2) HEe 3aCUUThIBAaHHE OTIIYCKa IO
yXO0[y 3a peOSHKOM B KaJICHIAPHBINA CPOK BOCHHOM CITYKOBI.

26. B sTom cMmbicnie, KOHCTUTYLIMOHHBIN CyJ] OTMEYaeT, UTO OOpalieHue
3aTparuBaeT KOMIUIEKC B3aUMOCBSI3aHHBIX KOHCTUTYLIMOHHBIX 3JIEMEHTOB U
MPUHIIMIIOB, TAKUX KaK paBHOMpPABUE, 3allUTa CEMbU, MAaTEPUHCTBA U JIETEHl.

27. KOHCTUTYIIMOHHBIN CyJl OTMEYaeT, YTO MpEeporaThBa, KOTOPOW OH
HageneH B cuwiy cr.135 u(l) nb) Koucruryuuu, mnpenmonaraer
YCTaHOBJIEHHE HMCTUHHOTO M IOJHOIO CMbICIAa KOHCTUTYLIMOHHBIX HOPM,
KOTOpOE€  MOXET  OCYIIECTBISTHCS  IMYTEM  TEKCTYalbHOIO  H
(YHKIIMOHAJIBHOTO TOJKOBAaHMS, B TOH Mepe, B KaKOH MO>XHO BBIBECTH W3
TekcTa KoHCTUTYIUH, ¢ y4yeToM 0o0IIero xapakTepa HOpMbI, OCIETYIOIUX
pernameHTanMil (CMEXHBIX WM JlaXe IPOTUBOPEUYUBBIX), CIIOKHBIX
CUTYyaIlui, B KOTOPBIX CIEAYyeT MPUMEHSATH HOPMY, U JP.

28. KOHCTUTYIMOHHBIA CyI TIOCTOSHHO TIOAYEPKHBAJ, 4YTO CT.16
JIOTIONIHSIET JpPYTHE CYLIECTBEHHbIE NoJokeHus Koucturynuu. [lannas
CTaThsli HE MMEET CAMOCTOSITEILHOTO 3HAYEHHs, MOCKOJBKY MPUMEHSETCS
TOIIKO K TpaBaM M CBOOOJaM, TapaHTUPOBAHHBIM KOHCTUTYIIMOHHBIMHU
MOJIOKEHUAMU. B TO Bpemsi kKak OHa MOXET MNPUMEHSThCS Haxe 0e3
HapylIEeHUs KOHCTUTYLIMOHHBIX HOPM H, B 3TOHM Mepe, OHa HUMEET
CaMOCTOSITENIbHOE ~ 3HayeHue, CT.16  OpUMEHSTCS  TOJNbKO,  €CIH
00CTOsATENIbCTBA CIIOpa MOANAJAIOT MMOJ JAEHCTBHE, MO MEHbIIEH Mepe,
OJIHOTO U3 KOHCTUTYLIMOHHBIX MOJIO)KEHUH, KACAIOUIUXCSI OCYILECTBICHHS
OpaB M OCHOBHBIX CB0OOOA. OTOT NPUHIMUI TBEPAO YKOPEHWJICS B
fopucnpyaesunn KonerutyunonHoro cyia (cM., B 4MClieé MHOTUX JIPYTHX,
[TocranoBnenne Nel5 ot 13 centsiops 2011 roma o KOHTpoJje
KOHCTUTYIIMOHHOCTH cT.18 4.(3) 3akona Nel152-XVI ot 8 utons 2006 rona o
Hammonansnom nHctutyTe roctunmu, [locranoBinenune Ne2l ot 20 oktsiOps
2011 roma o TonkoBanuu cT.46 4.(3) Koncrurymun).

29. KOHCTUTYLIMOHHBIA CyJl OTMEUYAaeT, YTO BOIPEKH YTBEPKICHUSIM
aBTOpa OOpalIeHUs] 0 HECOBMECTUMOCTH OCIapUBaeMOW HOPMBI C MPaBOM
Ha TPyA B 4YacTH, KacarolIeics HE 3aCUMTHIBAHUS OTIYCKa MO YXOIy 3a
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peOEHKOM B KaJeHAAPHBIA CPOK BOSHHOW CIY»KOBI, HU B OOpaIllcCHUH, HU B
OTKpPBITOM IUIGHAPHOM 3acelaHW{ aBTOPOM He ObLIO Ha3BaHO HHU OJHOM
KaTeropuM JIMll, KOTOpas HAXOJUTCA B MJICHTUYHON WIM aHAJIOTMYHOU
IPaBOBOM CUTyallMd, IO OTHOIIEHHWIO K KOTOPBIM, B JTOM IUIaHE,
BOCHHOCTYXKAIllAE-)KCHIIUHBI ObLUTH OBl TUCKPUMUHUPOBAHBI.

30. KoHCTUTYIMOHHBIN CyJ JenaeT BBIBOJA, UYTO aBTOp OOpalleHus He
apryMEHTHPOBAJl CBOIO IO3WMIMIO O HAPYHICHWHM TIpaBa Ha CBOOOHBIN
BbIOOp paboThl, rapaHTUPOBAHHOTO CT.43 KoHCTUTYLIMH, HU OTAEIHHO, HU B
couetanun ¢ nojoxkeHussMu cT.16  Koucturymuu. CremoBarenbHO,
KoHcTuTymoHHbI# cy/ nmpekpaiiaer Ipou3BOCTBO MO eIy B 3TOM YacTH.

31. Takum o6pazoM, KOHCTUTYITMOHHBIN CyJ pAaCCMOTPHUT OOpaIlcHHUE B
YacTh AMCKPUMMHALIMKA BOCHHOCIYXAIIUX-MYXYUH MO OTHOLICHHIO K
BOEHHOCITYXAIIUM-KCHIIIMHAM TIPU OCYIIECTBICHUHU TpaBa Ha OTIIYCK IO
yXoay 3a peOeHKOM Yepe3 mpusMy cT.16 (paBeHCTBO) B cOYETaHUU €O CT.48
u c1.49 KoHnctutyruu (cembsi U 3aliTa CEMbU, MAaTEPUHCTBA U PEOCHKA).

32. 1514 pa3bsACHEHUSI HCTUHHOTO COJEP)KAHUSI KOHCTUTYIIHOHHBIX HOPM,
KoHcTuTymoHHsliA Cy1 IPUBOAUT, B YACTHOCTH, CBOIO MPAKTUKY, a TAKXKe,
INPUHIIMIIBL MEXIYHAPOJHOTO MpaBa M IOpUCHpyAeHIHI0 EBponeiickoro
cyla 1o mpaBaM 4elioBeka (manee — Egponetickuii cy0), UCIONB3Ys BCE
METO/IbI 3aKOHOAATETLHOTO TOJIKOBAHHUS.

33. Bmecrte ¢ TemM, KOHCTUTYIIMOHHBIN CyJ OTMEUYaeT, 4YTO TOJIOKEHUS
c1.32 u.(4) n.d) 3akona Nel162-XVI ot 22 urons 2005 roga Tak:ke OTHOCATCS
K OCYIIIECTBIICHUIO TTpaBa BOCHHOCIY)KAIUX-KEHIIMH Ha OTIIYCK O YXOIy
3a peOCHKOM:

((d) OCBO60)KZ[€HI/IG OT HOOJDKHOCTHU B CBsA3M C IMPOBCACHUCM OPIraHU3ALMOHHO-
IITAaTHBIX MepOHpI/IFITI/Iﬁ — He OoJslee yeM Ha YCThIPE MECALlA, a4 B CJIydaC HaAXOXKACHUA

BOCHHOCITYXKAIIETO-HCEHWUNbL 6 Omnycke 10 OEPEeMEHHOCTH W poJaM WIH B
OTITYCKE TI0 YX00Y 3a pefeHKOM — Ha BECh CPOK OTITYCKa.»

34. Takum oOpazom, ©Ha ocHoBanmu c1.6 4.(3) Kouekca
KOHCTUTYIITMOHHOHN IOpUCIUKINK, KOHCTUTYLIIMOHHBIA Cyl PacCMOTPHUT H
nojoxenus cT.32 4.(4) n.d) 3akoHa 0 cTaTyce BOCHHOCTYKAIIHX.

[MPEAIIOJIATAEMOE HAPYIIEHUE CT.16 B COYETAHUU CO
CT.48 1 CT.49 KOHCTUTYLIMU

35. Ilo MHeHHIO aBTOpa O6paH_ICHI/IH, IMOJIOKCHH, ITOJABCPracMbIC
KOHTPOJIIO KOHCTUTYLHMOHHOCTH, HapymatroT cT.16 4.(2) Kouctutynum,
COIIACHO KOTOPOW:

«(2) Bce rpaxnmane PecryOumku MosnoBa paBHBI Iepej 3aKOHOM M BIACTSIMH
HE3aBUCUMO OT pachl, HAIMOHAJIBHOCTH, 3THUYECKOTO IPOUCXOXKIECHUS, SI3bIKA,

peiimruu, 10Ja, B3TJISI0B, MMOJUTHIECKOM MNPUHAAJICI)KHOCTH, HMYIIECTBEHHOI'O
TIOJIOKEHUS WM COLIUAJIBHOI'O IMTPOUCXOKIACHUA.»
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36. ABTOp OOpalleHus CYMTaeT, YTO OCIIapuBaeMas HOpMa 3aTparuBacT
noJiokeHus cT.48 KoHCTUTYylMH, COTIacCHO KOTOPBIM:
«(1) CeMbs ABISICTCS SCTECTBEHHOM M OCHOBHOMW SYCHUKOI OOIIECTBA M UMEET MIPABO
HA 3aIUTy CO CTOPOHBI OOIIECTBA M FOCYIapCTRa.
(2) Cembst ocHOBaHa Ha Opake, 3aKIFOYEHHOM 0 B3aUMHOMY COTJIACHIO MY>KYHHBI U

KCHIIMHBI, HA WX PAaBHOIPABUH W HA MpaBe M OOSI3aHHOCTH POJMTEICH PAaCTUTh,
BOCIHUTHIBATh U 00y4aTh Aeteif. [...]»

37. ABTOp OOpaimieHHs mMojaraer, 4ro oOcmapuBaeMas HOpMa 3aKOHa
HapyIaeT Takke noynoxenus cr.49 Konucruryuu
«(1) TocynapcTBO 5KOHOMHUUECKMMHU M UHBIMU MEPaMH CIIOCOOCTBYET 00pa30BaHUIO
CEMbH U BBIIIOJIHEHHIO €10 CBOUX (hYHKILIUH.

(2) T'ocymapcTBO TNOKPOBUTEIBCTBYET MATEPHUHCTBY, JETCTBY M MOJIOJICXKH U
COICUCTBYET PA3BUTHIO COOTBETCTBYIOUIUX YUPEKICHUMN.»

A. AprymMeHTBI aBTOpPa 00palieHust

38. ABrop oOpameHuss otmedaer, u4ro Konctutyuus B c1.48
npeaycMaTpuBaeT paBHbIC MpaBa U 0053aHHOCTH B CEMEIHBIX OTHOLICHUSX,
HE3aBUCHMO OT T10JIa.

39. Ilo ero MHEHMIO, BBIAEICHME CHHTarMbl «BOECHHOCITYXalUii-
JHceHuWuHa» B TEKCTe 3aKOHA O CTaTyce BOCHHOCTY)KAIIMX yCTAaHABIUBACT
JUCKPUMHUHALIMIO 110 TPU3HAKy T[oJla, KOTOpas 3arparuBaer CT.16
Koncturynuu Pecniy6nuku Monnosa.

40. B moazepxky cBOed MO3MLUH, aBTOp OOpaleHHs CChUIAETCS Ha
ct.14, 3ampemraroniyto o0yl JAUCKpUMUHALNIO, U CT.8 EBpomeiickoit
KOHBEHIINH, FapaHTUPYIOLIYIO IPABO HA YACTHYIO KHU3Hb.

B. AprymMeHTBI OPraHoB rocyiapcTBeHHOH BJIACTH

41. B npezacTaBieHHbIX NUCbMEHHBIX MHeHuUsX [lapnamenrt, Ilpesnnent
Peciybmukn  MongoBa u  MuHHcTepcTBO  00OpOHBI  OTCTaMBaU
KOHCTUTYIIHOHHOCTb OCIIapUBAaEMON HOPMBI.

42. TlapmaMeHT CUMTAET, YTO TPU PETYIUPOBAHHH OCOOOTO MPABOBOTO
MOJIOKEHUS ~ BOEHHOCIY)KAllMX, 3aKOHOJATelIb MOXET  YCTaHOBUTH
02panuyenus OJisl 0EHHOCIYICAUWUX 8 YACU, KACAIOWEUCs OCYUeCMEIeHUs]
2PAACOAHCKUX NPAB U c80000.

43. B stom cMmeicie, o MHeHUIo IlapimameHTa, He mIpenocTaBIeHUE
IpaBa Ha OTITYCK IO YXOJly 32 peOEHKOM BOEHHOCITY)KaLIUM-MYKUYMHAM He
HapymaeT KOHCTUTYIIMOHHBIE TIpaBa, IIOCKOJBKY OSTO OTrpaHUYCHHE
OCHOBBIBACTCSA HA O00OPOBOILHOM Xapakmepe 3aKIYeHusi KOHmpaKma no
UCNOTIHEHUIO BOEHHOU CTLYHCObL.



14
HOTARIRE PENTRU CONTROLUL CONSTITUTIONALITATII
UNOR PREVEDERI ALE ARTICOLULUI 32 ALIN. (4) LIT.J) DIN LEGEA
NR. 162-XVI DIN 22 IULIE 2005 CU PRIVIRE LA STATUTUL MILITARILOR

44. Tlo muenuto [lapmameHTa, HaHHOW HOPMOM mpecieayeTcs Ielb
UCKTIIOYUMb  MACCOB80€  HeCcOON0eHUe  BOCHHOCIYHCAUWUMY — BOUHCKUX
obsa3anHocmel.

45. TlapnaMeHT CUHMTAET, UTO MPEAOCTABIISISA MPABO HA OTIIYCK MO YXOAY
32 peOCHKOM B TIOPSAAKE WCKIIOYEHHUS TOJIBKO BOCHHOCITYKAIUM-
JKEHIIMHAM, 3aKOHOJAaTeNlb MPUHSI BO BHHMaHHWE HEMHOTOYHCICHHOCTh
BOCHHOCITYXAIINX-)KEHITUH B BOOPYKEHHBIX CHJIAX U 3HAYUTEIHHYIO
COLIMATILHYIO POJIb, KOTOPYIO UTPAET JKEHIMHA B BOCIIUTAHUHU peOCHKA.

46. B rturenapaoMm 3acemanmu Cyma mpencraButens [lapmamenta
U3MEHUJI CBOIO MO3UIMIO W 3asBWJI, YTO HE HACTAaWBaeT Ha NpPU3HAHUH
OCIapuBacMO HOPMbI KOHCTUTYLIHOHHOM.

47. Anmapar Ilpesumenta PecnyOnukum MongoBa CcudTaeT, 4YTO
OTpaHMYEHUE TIpaBa BCEX BOCHHOCIY)XAIIUX Ha MPEJIOCTaBIICHUE OTIyCKa
M0 YXOAy 3a pEOCHKOM SBISIETCS COPA3MEPHbLIM W  ONpAasobl8aAencsl
HeobX00UMOCMbIO 3aWUMbL HAYUOHATLHOU DE30NACHOCIU.

48. Tlo muenuto mnpexacraButens [Ipesmpenta Pecrybnmuku Momosa,
OCMapUBAEMBIMU  TIOJIOKEHUSMH  COBEPIIACTCA  aKT  «MO3UMUBHOU
OUCKpumMuHayuuy, TaKk Kak KOMIICHCALUS MPEAyCMOTpPEHa TrOCyAapCTBOM
JUIE  HE3HAYUTEIHHOTO KOJHMYECTBA BOCHHOCTYXamMX-KeHIH (23%
YHCIEHHOTO COCTaBa BOOPYKEHHBIX CHII), a TNPEJOCTaBICHHE WM
HEKOTOPBIX JIBFTOT HE SBIAETCS JUCKPUMHHAIIMEH TI0 OTHOIICHHUIO K
BOCHHOCTYXAIIUM-MYKUHHAM.

49. Bmecte ¢ tem, npencraButens IIpesunenta Pecnybnuku Mommgosa
MOMYEPKHYJ, YTO TpPHU TPUHATAU HOPMBI OBLIM YUYTEHBI OOS3aHHOCTH,
KOTOpBIE BBITIOJTHSIFOT B0EHHOCTLYHCAUUC-HCEHUJUHDL, n30paBIIuX
npogheccuro, npucywyio MyxHcyuHam, UX poiib B 0OecreueHUH OOOpPOHBI,
crieniirKa MBIIICHUS U MECTHBIE OObIYau, B CHIIY KOTOPBIX 8OCHUMbBIBAMb
U 3aHUMamMbCs 0emvMu 0053aHA, 8 NEPBYI0 0Uepedb, UMEHHO HCEHWUHA.

50. MuHHCTEPCTBO 0OOPOHBI OTMETHIIO, YTO O0S3aHHOCTH, CBSI3aHHBIE C
0oeBoit MOATOTOBKOM, UCIIOJIHSIFOTCSA NPEUMYILECTBEHHO
BOEHHOCITYXAIIMMHU-MY>KUMHAMHU, U UX HAXOXKJIEHHUE B OTITYCKE MO YXOy 3a
peOEHKOM MOXET Hno0opeams 00ecnocoOHOCmb BOUHCKUX dacmell U,
HeMUHYeMo, UHmepecsbl HAYUOHANbHOU 6e30NaACHOCMU.

51. TIpaBuTenbcTBO, MHUHHCTEPCTBO IOCTUIIMK, MHHHCTEPCTBO TPYAQ,
COITMAIPHOM 3alllUTBl M CEMbH OTMETWJIM, YTO B KOHTEKCTE HEIABHETO
pemenus: EBpomneiickoro cyna mno mpaBam denioBeka no aeny Koncmawmumn
Mapxun npomuse Poccuu (neno Ne30078/06, pemenue bonbiioit mamaTel oT
22 wmapra 2012 ropa), MeXAYHApOJIHBIX JOTOBOPOB M PEKOMEHJAIUH,
BO3MOJKHO TPH3HAHUE OCIApPUBAEMON HOPMBI — B YAaCTH TPEIOCTABICHUS
mpaBa Ha OTIYCK IO YXOAY 3a pPeOEHKOM TOJIBKO BOEHHOCTYKAIIHM-
JKeHIIIMHAM — HeCOBMeCTHUMOM co cT.16 Koncturyuuu u ct.4 EBponeinckoit
KOHBEHIIUH.
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C. Ounenka KOHCTUTYIIHOHHOTO Cy/Aa
1. Obwue npunyunovl

52. B cBoeli mnpenpiaymied npaktuke KOHCTUTYHMOHHBIA — Cyn
HEOJHOKPAaTHO OTMEYaj, YTO BCSIKOE pa3jnyue B OOpalleHHMH HE BJICYET
aBToMatuyecku HapymeHue cr1.16 Koncrurymuu. YToObl 3aKIFOYUTH, YTO
uMeNno Mecto HapyuieHue cT.16 KoHcTuTyuuu, HYXHO YCTaHOBUTH, UTO
JUIa, HAXOMAAIIUECS B aHAJOTHMYHBIX HIIM COMOCTABUMBIX CHUTYaIUAX,
NOJIB3YIOTCS TPEUMYILECTBEHHBIM OOpalleHueM M 4YTO 3TO pa3judue
SBJISICTCS TUCKPUMUHAMOHHBIM (cM. [loctanoBnenue No27 ot 20 nexaOps
2011 roma o KOHTPOJE KOHCTUTYIIMOHHOCTH Psifia 3aKOHOB 00 M3MEHEHUU
yCIIOBUM oOecreueHus: MEHCHsIMH U APYTMMU COLIMATBHBIMU BBITLIATAMU
HEKOTOPBIX KaTeropuii pabOTHUKOB).

53. Bmecrte ¢ TeM, KOHCTUTYIIHOHHBIN Cyll pa3yMHO CUMTAET, YTO ITU
OTCTYIUIEHUS JTOJDKHBI BXOAUTH B paMKu moiiokeHuil cr.54 Konctutynuw,
COTJIACHO KOTOPBIM OCYIIECTBIICHUE MPaB U CBOOO HE MOAJICKHUT HUKAKUM
OrpaHUYEHUSIM, KpPOME Te€X, KOTOpbhlE€ IPEIyCMOTPEHBl  3aKOHOM,
COOTBETCTBYIOT OOIIENPU3HAHHBIM HOpMaM MEXKIYHApOJHOTO IpaBa H
HEO0OXOIUMBI B HHTEpecax HAIIMOHAIBHOMN 0e30macHOCTH,
TEPPUTOPUATBHOM  LIEJTOCTHOCTH, SKOHOMHYECKOTo  OJarococTOsSHHS
CTpaHbl, OOLIECTBEHHOI'O MOPSAJKA, B LEIAX IMPEAOTBPAILIEHUS MacCOBBIX
OecropsIKOB U NPECTYIUIEHUH, 3alluThl MpaB, cBOOOA U JOCTOMHCTBA
JOpYTUX JIML, TPEeJOTBPALeHMs pasriiallieHus UHPOpPMAIUH, MOJIY4EeHHOU
KOH(pHJICHIIMATIBHO, WK 00ECleuyeHus] aBTOPUTETa U OeCHpUCTPACTHOCTH
npaBocyaus (4.2). Taxke, orpaHuueHue JOHKHO COOTBETCTBOBATH
00CTOSITENLCTBY,  BBI3BABIIEMY €ro, W HE MOXET 3aTparuBarth
CYIIECTBOBaHME IIpaBa WK CBOOOBI.

54. CnepoBarenbHO, pa3inuve SBISETCS AUCKPUMHHAIIMOHHBIM, €CIH
OHO HE MUMeeT O0OBEKTUBHOTO U Pa3yMHOT0 OOOCHOBAHHUSA, TO €CTh, OHO HE
IpeciIeayeT 3aKOHHYIO L€lb, WIM €CIM HET PasyMHOM COpa3sMEPHOCTH
MEX/1y HUCTIOIb3yEMbIMHU CPEACTBAMH U MTPETYCMOTPEHHOM 1EJBIO.

55. T'ocyaapcTBO mMONb3yeTCsl ONpENETIeHHOM CBOOOION yCMOTpeHHH,
YTOOBl OMNpaBAaTh pazIuyMsi B OOpaIleHUH B AHAJIOTMYHBIX CHUTYyalMsX.
Cdepa npumeHeHHs cBOOOIBI YCMOTPEHUS BAPHUPYETCS] B 3aBUCUMOCTH OT
0o0CTOSITENBCTB W KOHTEKCTa, OJIHAKO, B  KOHEYHOM  CUETE,
KOHCTUTYIIMOHHBIA CyAd JOJDKEH OLIEHUTh, OBUIM 1M COOJIOAEHBI
TpeboBanuss Konctutyuuu. Bynyuu, B mepByio ouepenb, OpPraHoM IO
3alUTe TpaB dYelnoBeKa, KOHCTUTYIMOHHBIH Cya 00s3aH YYUTHIBATH
pa3BUTHE MEKIYHAPOIHBIX CTAaHAapPTOB B 00aCTH MpaB yesoBeka (Mmutatis
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mutandis, Beime ykasannoe [locranoBnenue Ne 15 ot 13 centsiops 2011
rona).

56. KOHCTUTYUMOHHBI CyJ HalmOMHHAeT TaKXe, YTO Mporpecc
paBHOIPABUS MEXy MYKUMHAMU U KEHIIMHAMHU CTaJl BaXHOW LENbIO JIJIS
ctpan-uieHoB CoBera EBpomnbl M 4TO, B CBETE€ COOTBETCTBYIOUIMX AaKTOB
Cosera EBponbl u ropucnpyneniuu EBporeiickoro cyna, TOJIbKO OYEHb
BECKHE MPUYUHBI MOTYT MIPUBECTH K TOMY, YTOOBI CUUTATH COBMECTHMBIM C
KonBennueii pasiauune B obpamiennn (cM. pemrenuss ECITU Burghartz
npomus Illeetiyapuu om 22 ¢espars 1994 2., §27 u Schuler-Zgraggen
npomus Ilsetiyapuu ot 24 uions 1993 r. u ap. )

57. B 3ToM KOHTEKCTE, KOHCTUTYLIMOHHBIN Cy/l HE MOKET COTJIACUTBCS C
apryMeHToMm mnpezactaButens [lpesujgeHTta, uyTo ocmapuBaemas HOpMa
ompaBlaHa BBUJY CHCOU(DHKUA MBINIUICHHS © MECTHBIX OOBIYAcB,
MPEIONIAaraloIIuX, YTO 8OCNUMbIEAMb U 3AHUMAMbCA OembMu 0053aHd, 8
nepgylo ouepeov, umenHo xcenwuna. Crnenys cyxneHusMm EBpomneiickoro
Cylla, CCBUIKM Ha OObIuau, OOIIME MPEAPACCYIKU WM MPEUMYIIEeCTBEHHBIE
COLIMAJIbHBIE OOpallleHUs] B  OINpPEAEICHHOW CTpaHe He SBIAIOTCS
JOCTaTOYHBIMH JJI OINpaBAaHUs Pa3IW4yUs B OOpAIlllEHUH MO MPHU3HAKY
nosa. Hanpumep, rocynapctBa He MOTYT IPHUHSTH OObIYaM, B KOTOPBIX
YKOpEHUJIach KOHIICTIINS, YTO MY>KUMHA UTPAET KIIOYEBYIO POJIb B CEMBE, a
JKEeHIUHA — BTopocTenennyio (cm. Pemenne ECIIY Unal Tekeli npomus
Typyuu, §63).

58. B 0coboM KOHTEKCTE BOOPY)KEHHBIX CHJI, KOHCTUTYIIMOHHBINA CyIl
oTMeuaeT, 4To EBpomeiickuil cyn moa4epkHys, YTO Korja paszpaboTtaiud u
noanucanu KoHBeHIMIO, mpeo0najaroniee 4YUCIO JOroBapUBaIOLIUXCS
roCyJapCcTB UMENIN BOOPYKEHHBIE CHUJIBI U, CIEI0BAaTEIbHO, MPUCYILYI0 UM
CUCTEMY BOCHHOW JMCLUMIUIMHBI, MPENOJAararmilyl0o  BO3MOXKHOCTb
YCTaHOBJICHHS AJI YWICHOB YHCIEHHOTO COCTaBa BOOPYKEHHBIX CUJI, TpHU
OCYIIIECTBJIEHUU OIPE/IEICHHBIX MPaB U CBOOOJ, HEKOTOPHIX OIpaHUYEHUH,
KOTOpbIE HE MOTTU OBbITh MPEAYCMOTPEHBI sl TPaKTAHCKUX JTHIL.
EBpomneiickuii cyq yCTaHOBHII, YTO HaJM4YUE TOJOOHBIX COXPAaHUBIIMXCS
CHUCTEM HE BCTYHNaeT B MPOTHBOPEUYHE C OOS3aHHOCTSAMHU TOCYAAPCTB,
cormacHo KouBenmun (pemenune ECITY Engel u  opyeue npomus
Huoepnanoos ot 8 utons 1976 r., § 57). U3 atoro ciemnyer, 4To Kaxkiaoe
rocy/1apcTBO UMEET KOMIIETEHI[MI0 OPTaHMW30BaTh CBOIO CHUCTEMY BOEHHOM
JUCLMIUIMHBL M TOJb3yeTcsl B 3ToH cdepe ompenesneHHOW cB00010M
ycMoTpeHus. B To xe Bpems, EBponeiickuii cyJl yCTaHOBUJ, YTO, OJHAKO,
HOpMabHOE (PYHKITMOHHPOBAHUE APMUU BPSII JTU MOXKHO ce0e MpeCTaBUTh
0e3 IOpUINYECKHX HOPM, HalpaBlIE€HHBIX Ha TO, YTOOBI MPEJOTBPATHTH
HOJpPbIB BOGHHOW JMCUMIUIMHBI CO CTOPOHBI BOCHHOCHYXKAaIMX. TeMm He
MeHee, HallMOHaJbHbIE BJIACTU HE MOTYT OCHOBBIBATBCA Ha HOPMAX,
OPEMATCTBYIOMIUX  OCYIIECTBJIEHUIO WIEHAMHM YHCJIEHHOIO  COCTaBa
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BOOPY)KEHHBIX CHJI MX MpaBa Ha COOJIOJEHUE YAaCTHOW XU3HH, KOTOPBIC
NPUMEHSIOTCSI K BOCHHOCTYXAIIUM B TOW JK€ CTEIEHHU, YTO M K IAPYTHUM
JMLAM, HaXOISIIMMCS IO opucaukuuei rocynapcrsa (pemenne ECITH
Smith u Grady npomue Coeounennozo Koporescmea, § 89, u Lustig-Prean
u Beckett npomue Coeounennoco Koponescmea, § 82, or 27 cenrsaops 1999

T.).

2. DnemeHmbl CpasHUMENbHO20 NPABA

59. AHanmu3 3aKkoHOJATeNbCcTBAa rocyaapcTB-uwieHoB CoBera EBpombl
CBUJICTEIBLCTBYET O TOM, YTO B cepe TpaKTaHCKUX OTHONICHHUN JIUIIb JBa
rocynapctBa (Apmenus u llIBeitnapus) mpeaycMaTpUBarOT TOJNBKO IS
YKSHIIMH TPaBO HA OTIYCK IO YXOIy 32 PeOCHKOM, B OJHOM TOCYAapCTBE
(Typuus) MyxuuHbI, paloTalpIIMe B YacTHOM CEKTOpe, He 00IaaaroT
IIPAaBOM Ha OTIIYCK I10 YXOJy 3a peOEHKOM, B TO BpeMs Kak paboTaroiue B
MyOJIMYHOM CEKTOpE UMEIOT 3TO MpaBo, B ApyroM rocyaapctse (bocHus u
['epueroBrHa) My)KUMHaM TPEAOCTABISETCS OTIIYCK 110 YXOIy 32 PeOCHKOM
TOJIBKO TIPU OMpEeNIEHHBIX YCIOBUAX (HAIpUMeEp, Korja peOeHOK JIHIIEH
MaTepUHCKON 3a00ThI), a B JAPYyroM rocyaapctBe (AnOaHus) 3aKOH He
IpelycMaTpuBaeT OTIYCK MO yXOAy 3a pedeHkoM. B apyrux rocymapcrBax
MY>KUHUHBI U KCHIIUHBI, pa00Ta0IINe B TPaXXIaHCKOHN cepe, UMEIOT MpaBo
Ha OTITYCK MO yXOJy 3a peOCHKOM Ha PaBHBIX.

60. B HekoTOpbIX rocymapcrBax OTIYCK IO yXOAy 3a peOeHKOM
IIPEIOCTABIIAETCS. CEMbE, U POJUTENIN MOTYT Pa3[eMUTh 3TO MPaBO MEXIY
co0oil mo xenanuto (Hampumep, AszepOaimkan, ['py3us u Pymbinus). B
JPYTHX TOCYJApCTBax 3TO MPaBO SBISIETCd WHAWUBUAYAJIBHBIM, Ka)KIbIH
POAMTEINB MOKET UCIIOIB30BATH ONPECICHHYIO YacTh OTITYCKA 0 YXO1y 3a
peGenkoM (Hampumep, benbrus, Xopmatus, Hramus, JlrokcemOypr wu
Yemickass Pecnybnuka). B IlIBenmu 3T0 mpaBO SBIAETCS YaCTHYHO
CEMEMHBIM W  YaCTMYHO MHAMBHUIYAIBHBIM, KaXIOMY  POIUTEIO
npenocrasisercs no 60 aHel, OCTaIbHYIO YacTh OTIIYCKA OHU ACIAT MEXIY
co0oH 1o *enaHuio. B HEKOTOPBIX CTpaHax OTIIYCK IO yXOJy 3a peOCHKOM
He orauuBaercs (Hanpumep, ABctpus, bensrus, Kump, Manbra,
Hunepnanast u Coequnennoe Koponescro Bennkooputanuu u CeBepHoii
Wpnanauu). B japyrux crpaHax OTIYCK OIUIAYMBACTCS YAaCTHYHO WIIH
nojgHocThio  (AzepOaiimkan, JliokcemOypr, Ilopryramus, Yerickas
Pecniyommuka u CepOusi). [IpogomkuTenbHOCTh OTIIyCKa 1O yXOAy 3a
peOeHKOM TaKXke pa3Hasi, Bappbupys oT Tpex mecsues (benbrus) 10 Tpex jer
(Ucnanus).

61. Uro xacaetrcss BOeHHOW 001acTH, OJHO rocyaapcTBo (AnbaHus) He
npeaycMaTpuBaeT Uil BOCHHOCTY)KAIIMX IPAaBO Ha OTIIYCK MO YXOAy 3a
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pebenkom. B mectm crpanax (Apmenus, AsepOaiimkan, ['pys3us,
Peciyoiiuka MomnmoBa, IllBedimapus wu  Typuus) panHoe mpaBo
IIPEIOCTABIISAETCS BOCHHOCTYKalllUM-)KeHIIMHaM. B Tpex crpanax (bocHus
u ['epuerosuna, bonrapus u CepOusi) BOCHHOCTY X alllMe->KEHIIUHbBl UMEIOT
IpaBO Ha OTIYCK IO YXOIy 3a peOEHKOM, HE3aBUCHMO OT CBOETO
IOJIOKEHHS, B TO BpeMs KaK BOEHHOCIIY)KalIHe-MY>KUMHBI IOJIb3YHOTCS
3TUM NPAaBOM IpPU YPE3BBIYAMHBIX 00CTOSATEIHCTBAX, HAIIPUMED, €CIH MaTh
yMepJla WM OTKa3ajach OT peOeHKa, WIN TskKeao OO0JIbHA, WM HE MOMKET
o0ecreynTh yXoja 3a peOCHKOM MO Ipyro mpuumHe. B apyrux crpanax
BOCHHOCIYXalllMe, MY>XYMHA WM JKCHIIMHA, UMEIOT MPaBO HA OTIYCK IO
yXoay 3a peOEHKOM Ha paBHBIX.

62. B HekoTopbIx cTpaHax (Hampumep, ABcTpus, Xopsatusi, Kump,
Ocronus, Ouwmstamus, Wramus, JliokcemOypr, Manbra, Ilosbma,
[Topryranus u lIBenus) oTMycK MO yXo1y 3a peOCHKOM perjJaMeHTUPOBaH
OOIIMMM TIOJIOKEHUSAMH, KaK JUIg BOEHHOCHYXKAllMX, TaKk MW A
rpaxaanckux jui. B apyrux crpanax (®panuws, ['pernus, JlatBus, Jlutsa,
UYemickas Pecnybnuka u PymbiHEA) OoTHycK mO yXxoay 3a peOeHKOM
MPEAOCTABIACTCA HAa OCHOBAaHUM TIOJIOKEHUH, KOTOpPbIE HE CHIIBHO
OTJIMYAIOTCSI OT MOJIOKEHUW, MPUMEHSIONIMXCS K TpaXJaHCKUM JuuaM. B
natu  crpaHax (I'epmanus, benerus, Wcnanwms, Huaepnanger wu
Coenunennoe KoponeBctBo BenukoOpuranuu u CeBepHoit Mpnanmnn)
MOJIOKEHUS, TIPEAYCMATPUBAIOLIME NIPEAOCTABIEHUE OTIIYCKA IO YXOAY 3a
peOEeHKOM BOSHHOCTYXKAIUM, OTJIUYAIOTCS OT TOJIOKEHUH, MPUMEHSIEMBIX K
TpaXXTAHCKUM JIMIAM, WIIH SIBISIFOTCSL 0OJiee OTPaHUYUTENbHBIMH, YeM s
nocinegHux.  Hampumep,  roumaHacKui — 3aKOH — IPEAYyCMaTpPUBAET
BO3MOXXHOCTh OTCPOYKHM OTIyCKa IO YXOAy 3a peOEHKOM B CIydasx,
MPOJIMKTOBAHHBIX «BAXKHBIMU HMHTEpecaMu clyxObl». B ['epmanun 3akon
MIPEAOCTABIIIET BOCHHOCIYKAIUM TaKHe K€ IpaBa Ha OTIIYCK IO YXOay 3a
pebeHKOM, Kak W TpaxJAaHCKUM JuiaM. HecMoTpss Ha 3TO, MHUHHUCTD
000poHBI ['epMaHUKM MOKET HE COTJIACUTHCS C MPEIOCTaBICHUEM OTIyCKa
M0 yXOAy 3a PeOCHKOM YJIeHY YMCIEHHOTO COCTaBa apMUM, MY>KYUHE WU
JKEHIIIMHEe, WM MOXKET OTO3BaTh €ro M3 OTIyCKa MO YXOAy 3a peOeHKOM,
KOrJa 3TO HEOOXOAUMO JJI HAIMOHAIBHOW OOOpPOHBI. AHAIOTHYHBIM
obpazom, B CoenuHeHHOM KoponeBcTBe BOEHHOCIYXKaIUe, KOTOpHIC, B
MPUHITKIIE, 00JIaIal0T TEMH XKe MpaBaMH Ha OTIYCK IO YXOAY 3a PEOCHKOM,
YTO U TPAXKIAHCKUE JIMLA, MOT'YT HE MOJYYUTh OTIIYCK, KOTIa OHHU 3TOrO
JKETAK0T, €CJIM UX OTCYTCTBHE HAHOCHUT YPOH ONEPATUBHOUN JEHCTBEHHOCTH
BOOPY>KEHHBIX CHJI, y4aCTBYIOIIUX B 00I0.

3. Ilpumenenue oowux npUHYUNOE 8 HACMosAUeM oeie
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I. O npumenumocmu cm.16 6 couemanuu co cm.48 u cm.49
Konemumyyuu

63. KOHCTUTYIIMOHHBIM CYJ, TPEXKIE BCEro, JOHKCH YCTaHOBHTH,
MOAMANAeT JIM CUTYyallUsl, PeryiupyemMasi OCliapuBaeMbIMU TOJIOKEHUSIMHU,
nox aeicteue cT.48 u ¢1.49 U, cienoparenbHo, cT.16 Koncturynuu.

64. KoHCTUTYHMOHHBIM cya HamomuHaeT, uyto cT.16 Konctutynun
npuMeHsieTcs, Korga cdepa, K KOTOPOM OTHOCHTCS HEBBITOJHOE
M0JIO’KEHUE, HAXOAUTCS CPEU YCIOBHUM OCYIIECTBIEHUS FapaHTUPOBAHHOTO
npaBa, UM KOTJa KPUTHUKYEMbIe MEphl CBS3BIBAIOTCS C OCYIIECTBICHUEM
rapaHTHPOBaHHOTO TpaBa. [|yist mpuMeHuMocTu cT.16, 70CTaTOYHO, YTOOBI
CUTyallusl, peryiupyemasl OCIapUBAaeMbIMH IOJIOKEHUSMHU, BXOAMIA B
chepy NPUMEHEHMS] OJHOTO WM HECKOJIbKMX mojoxeHuil Koncturyumy,
rapaHTUPYIOLUIMX OCHOBHBIE MPaBa.

65. Crarbm 48 wu 49 KoHcTuUTynmM He MperycMaTpUBAIOT
HEMOCPEACTBEHHO IPaBO Ha OTIYCK MO YXOAYy 3a peOeHKOM U He
3aKpeIUIsIOT  MO3UTHBHYIO O0SI3aHHOCTb TOCYJapcTBa  yCTaHABIUBAaTh
nocobue mo yxoay 3a peGeHkoM. HecMoTpssi Ha 3TO, B COOTBETCTBUM C
noJokeHusAMU  cT.49 KOHCTUTYIMHM, TrocylapcTBO HSKOHOMUYECKUMHU H
UHBIMH MEpPaMHU CIIOCOOCTBYET OOpPa30BAaHMIO CEMbU U BBIIOJHEHHIO €IO
CcBOMX (DyHKUUH, TOKPOBUTEIHCTBYET MaTEPUHCTBY, IE€TCTBY U MOJIOJEKH,
Y COJEHCTBYET Pa3BUTHIO COOTBETCTBYIOIIUX YUPEKICHUM.

66. B 3TOM KOHTEKCTE, MO3BOJISIE OJHOMY M3 POJUTENIEH CHIETh JloMa,
9TOOBl 3aHUMAThCS JAETbMHU, OTHYCK IO YXOAy 3a peOEHKOM W
COOTBETCTBYIOIlEE IOCOOME OJIAroNpHUATCTBYIOT CEMEHHOM JKU3HM H
OKa3bIBAIOT 0€3 COMHEHHWs BIUSHUE Ha OpraHU3alUi0 TOCIeIHEH.
CrnenoBaTenbHO, OTIYCK IO YXOIy 3a PEOCHKOM M COOTBETCTBYIOIIECE
nocobue BXoaiaT B cepy npumerenus cT.48 u c¢r.49 Koncruryuuu. Takum
o6pazom, Cya KOHCTaTUPYEeT MPUMEHUMOCTH CT.16 B coueTaHuu co cT.48 u
ct.49 KoHctutyuuun mno pgaHHomy geny. CreaoBarenbHO, NpUHUMAs
pellleHne YCTaHOBUTH CHCTEMY IMpPEAOCTaBICHHs] OTIycKa IO yXOIy 3a
peOeHKOM, TOCYAapCTBO JIOJDKHO OOECIEeYUTh COBMECTHMOCTh 3TOM
CHUCTEMBI C MOJ0KEeHUsIMU CcT.16 KoHcTuTynum.

ii. Ameno au mecmo napyuwenue cm.16 6 couemanuu co cm.48 u cm.49
Koncmumyyuu.

67. KOHCTHUTYLUMOHHBIH Cyl OTMEYaeT, 4YTO B OTJIHWYHE OT
BOCHHOCITYXKAIINX-KCHIIWH, II0 3aKOHY BOCHHOCIYXalllUC-MY>XYUHBI HE
001ajaloT MPaBOM Ha OTIYCK IO yXOJy 3a PEOCHKOM JI0 JIOCTHXKEHUS UM
Bo3pacra Tpex JieT. CrnenoBarenbHo, KOHCTUTYIIMOHHBIA CyJl pacCCMOTPHUT,
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MMPEIKAC BCCTO, HAXOAATCA JIM BOCHHOCIYKAllIUC-MY>KUYUHBI B COIOCTaBUMOM
CUTyalluH C XCHIMHaMHU, pa60TaI-OH_[I/IMI/I B apMHUH.

68. B cpaBHEHUM € OTITYCKOM 110 O€PEMEHHOCTH U POJiaM, 11€JIb KOTOPOTO
COCTOMT B TOM, YTOOBI IO3BOJHTH MAaTepPH OMNPABHUTHCS IOCIE POIOB H
KOPMUTh HOBOPOXKJICHHOTO TPYIbIO, €CIM OHA ITOTO KENaeT, OTIYCK IO
yXO4y 3a peOEHKOM ¥ COOTBETCTBYIOIEE IOCOOME OTHOCATCA K
HOCJIEAYIOEMY HEpPHOAY, ILe€db KOTOPOrO MO3BOJIUTH IOJIydYaroleH
nocobue CHIETh JI0Ma ¥ JIMYHO 3aHUMATHCS PEOCHKOM.

69. B aTom koHTeKcTe, KOHCTUTYIIMOHHBIH Cyl HE MOXKET COTJIACHTBCS C
aprymentom [lapnamenta, IIpesunenta Pecnybnuku MongoBa u
MunuctepcTBa 000pOHBI O POJIM JKEHILMHBI B BOCIMTAHUU peOEHKa (CM.
Bl §45, §49). He oTpuuas paznuuuii, KOTOpPbIE MOTYT CYIIECTBOBATH
MEXJIy OTLHOM M MaTeppl0 B HUX OTHOLIEHUSX C pPEOEHKOM,
KOHCTUTYIIMOHHBII CyJ OTMEYaeT, 4TO Jii TOT0, YTOObI OCYIIECTBIATH
yX0/ 32 peOEHKOM B 3TOT NEPUOJ POJUTENIM HAXOAATCA B «AHAJIOTMYHBIX
CUTYyaIUAX».

70. Takum 0Opa3oM, UCXOAS M3 LENU OTIyCKa MO YXOAy 3a peOeHKOM,
BOCHHOCITYXAallMe-MY>KUMHbl HAXOAATCA B AHAJOTMYHOM CHUTyalluu
BOCHHOCITYXalUMH-KeHIMHaMu. CrieoBatenbHo, KOHCTUTYITMOHHBINA Cy
JIOJDKEH YCTQHOBHUTH, UMEIOT JIM OOBEKTHUBHBIE U PAa3yMHbIE OCHOBAaHUS
pasznuuus B oOpanieHuu K BOCHHOCIY)KAIlUM 00OMX TOJIOB COTJIAcHO CT.16
Koncturynumu.

71. KoHCTUTYUHOHHBI CyJ MPUHUMAET BO BHUMAHHE TOT (aKT, YTO
HACTOsIee JII0 OTHOCUTCA K 0co00M 00sacTH — 00JacTH BOOPYKEHHBIX
cwi. OTa o00ysacTh TECHO CBsi3aHAa C 0O€30MacHOCThIO TOCYNapCTBa,
CJIeZIOBAaTENIbHO, UIPAET CYLIECTBEHHYIO POJb B 00ECIIEUEHUHU >KU3HEHHBIX
MHTEPECOB TOCYIapCTBa.

72. TocymapcTBa NOJB3YIOTCA INHUPOKOH CBOOOMOM yCcMOTpeHHs B
0o0jacTH HaIMOHAJIBHOI 0Oe30macHOCTH, B 00mEM, H B 00JacTu
BOOPYXXCHHBIX CHI, B 4acTHOCTH (cM. Pemrenus ECITY Smith u Grady
npomus Coeodunennoco Koponescmea, § 89, m Lustig-Prean u Beckett
npomus Coedunennozo Koponescmea).

73. KOHCTUTYUMOHHBIM CyJ IOAYEPKHBAET, YTO EBpPOINEHCKUN Cyn
HEOJHOKPATHO OTMEYall, YTO IIpaBa BOECHHOCIYXAIIUX, FapaHTUPOBAHHBIE
ct.5, 9, 10 u 11 EBponeiickoii KOHBEHLINH, B HEKOTOPBIX CIIy4asX, MOTYT
HOJBEPraTbcs OOJBIINM OTPAHUYEHUSIM, YeM paBa rpaXJaHCKUX JHIl. YUTo
kacaercs cT.14 coBmectHO co cT.5 KonBenuuu, EBponeiicknii cys OTMETHIL,
YTO K BOCHHOCIYKAILIUM MOXET MIPUMEHATHCS JUCLHUILUIMHAPHASA CAHKLIUS B
BU/JIE JINIIEHUS] CBOOO/BI, B TO BpeMs KaK K I'pa)/IaHCKHM JIMIAM — HET, U
9TO HE SBIAETCA JIUCKpPUMMHALMEH, HECOBMECTMMOW ¢ EBpomneickon
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KOHBEHIIMEH, TIIOCKOJBbKY YCJIOBHUS U TpeOOBaHMSA BOCHHOM CITYyXOBI
OTJIMYAIOTCSI, TI0 CBOEH MPHUPOJE, OT TPa)kKIAHCKON KHU3HU (CM. pelIeHHEe
ECITY Engel u opyeue npomue Huoepranoos § 73). OTHOCUTEIBHO CT.9
EBporneiickoii koHBeHIMH, EBpomnelckuili Cya yCTaHOBHJI, 4YTO, XOTS K
IPaXJIAHCKUM JIMIIAM HE MOTYT MPHMEHSATHCS OrPaHMUYCHHS, KacaroIluecs
MOBE/ICHUS U 0OpalleH s, MPOJAUKTOBAHHbIE PEIUTHO3HBIMU YOSKICHUSIMH,
HO B apMUM OHHU MpHeMyieMbl. KOHCTHUTYHIMOHHBIH CyJ OTMETHJ, YTO
BbIOMpas BOCHHYIO Kapbhepy, WICHBl YHCIECHHOTO COCTaBa BOOPYXKEHHBIX
cHI1 TOOPOBOJIEHO TIOAYMHSIOTCS CUCTEME BOCHHOM AMCUUIUIMHBI M APYTHM
OTpaHMYEHUSIM TMpaB M CBOOOJ, KOTOpBIE 3Ta CHCTEMa IpEAroyaraeT
(pemenus ECIIY Kalac npomue Typyuu ot 1 utons 1997 r., § 28, u Larissis
u opyeue npomus Ipeyuu ot 24 despaas 1998 r., §§ 50-51, o
NpO3ENIUTU3ME B apMuM). AHaJIOrMYHBIM oOpa3om, EBpomeiickuii cyn,
MpoaHANIM3UpPOBaB pasHble cutyanuu B cBere cT.10 EBpomneiickoii
KOHBEHIIUW, TOAYEPKHYJ, YTO HEOOXOIUMO YUYUTHIBATH OCOOCHHOCTH
BOCHHOM JKM3HM M cleuuuueckue «mIpaBa» U «OOS3aHHOCTH
BOCHHOCITYXAIUX, TaK KaK YICHbl YHCICHHOTO COCTAaBAa BOOPYXEHHBIX CHII
MOJIBEPTalOTCsl  JOMOJHUTEIBHBIM ~ YCIOBUSIM IO HCIIOJHEHUIO CBOUX
obs3annocreit (pemennss ECIIYU Hadjianastassiou npomue I peyuu ot 16
nekabps 1992r., §§ 39 u 46, Ilacko npomus Poccuu ot 22 oxtsa6ps 2009r.,
§ 86, kacaromuecss pasrialieHUuss BOCHHOW TaWHBI WIEHOM COCTaBa
BOOPY)KEHHBIX CHI). EBpomeiickuii cyl OTMETHN Takke, 4YTO Ppasdyus
MEXy BOSHHOCIYXAllUMUA M TPAKTAHCKAMHU JHIAMU B cpepe cBOOOIBI
BBID@KEHUSI ~ ONpaBJaHbl ¢  TOYkW  3peHus cr.14  KoHBeHIuH
CYIIECTBYIOIIMMH  PAa3IMYMsIMA ~ MEXAY  yCJIOBHUSMH  BOCHHOM W
IPaXJIAQHCKOW KHM3HM, a MMEHHO, CHeIU(PUYECKUMU «IIpaBaMu» M|
«0053aHHOCTSAMUY YJICHOB COCTaBa BOOPYKCHHBIX CHJI (BBINIE YKa3aHHOE
perrenne mo neny Engel u opyeue, § 103). B xoHeuHoM cuete, ciemyer
nomyepkHyTh, uto cT.11 §2  EBpomelickoil  KOHBEHIIMM  YETKO
npeaycMaTpuBaeT, YTO JOMYCKAIOTCS 3aKOHOJAATENIbHbIE OIpaHUYEHUS B
OCYIIIECTBIIEHUH CBOOOJBI CcOOpaHUd © OOBEIUHEHUS JJIS YICHOB
YHCICHHOTO cocTaBa BoopyxeHHbIX cui (pemenue ECITY Demir u Baykara
npomus Typyuu [MC], § 119).

74. B atom cwmsblcie, EBponeiickuil cyn nmoauepkHys, uro EBponeiickas
KOHBEHIIMS HE OCTAHABIMBACTCS IIEpe] [BEPbI0 Ka3apM M YTO OHa
OTHOCHUTCS K BOEHHOCIIY KAIllMM B TOU K€ CTEIIEHH, YTO U K IPYTUM JIMLAM,
HaxoIAIMMCS N0 IOPUCAUKIHMEW JOTOBAapUBAIOIINXCSA TOCYIapCTB.
HamnuonaneHele opransl HE MOTYT CChUIATBCSI Ha OCOOBIM  cTaryc
BOOPY>KEHHBIX CHJI, YTOOBI ONpaBAaTh JHUIIEHWE BOCHHOCITYXAIUX CBOUX
npaB. UToObl OBITH ONMpaBJaHHBIM, OTPAaHUYEHHUE IPaB, TAPAHTUPOBAHHBIX
EBpomneiickoi KOHBEHIIMEH, JIOKHO OBITH HEOOXOIUMBIM B
nemokparudeckom odmiectBe (cm. Pemenne ECITU Grigoriades npomus



22
HOTARIRE PENTRU CONTROLUL CONSTITUTIONALITATII
UNOR PREVEDERI ALE ARTICOLULUI 32 ALIN. (4) LIT.J) DIN LEGEA
NR. 162-XVI DIN 22 IULIE 2005 CU PRIVIRE LA STATUTUL MILITARILOR

I'peyuu ot 25 nosiopst 1997r., §§ 45-48, u Vereinigung demokratischer

Soldaten Osterreichs u Gubi npomue Aecmpuu ot 19 nexabps 1994r., §§
36-40).

75. Eciiu orpaHuyeHUs B OTHOIICHMH YacTHOM M CEMEWHOW >KU3HH
KacaroTcs OJHOW M3 CaMblX MHTUMHBIX CTOPOH JIMYHOM >KU3HM, JIOJKHBI
CYIIIECTBOBATh 0COObIE OCHOBAaHMS, YTOOBI 3TH BMEIIATEIbCTBA OTBEYAIH
TpeOoBanusM cT.8 §2 EBpomelickoil koHBeHIMU. B yacTHOCTH, HOJKHA
CYLIECTBOBATh  pa3yMHas COPa3MEPHOCTb MEXKAY  HCIOJIb3yeMbIMU
OrpaHUYEHUSIMU M IIPAaBOMEPHON I€JIbI0 00ECleYeHHs] HalMOHAJIbHOM
6e3omacHocTH. OrpaHHuYEHUs JOMYCTHUMBI TOJBKO €CIH CYIIECTBYET
peanbHas yrposa JJisg ONEPaTUBHOM JEWCTBEHHOCTH BOOPYXKEHHBIX CHII, a
YTBEPKACHUSI, Kacarolrecs CYIIECTBOBAHUS 3TOTO PHCKA, JOJKHBI OBITh
HOJKPEIUICHBl KOHKPETHBIMH TpHUMEpaMH (BBIIIC YKa3aHHBIC peuleHus.
Smith u Grady, § 89, u Lustig-Prean u Beckett, § 82).

76. B cBs13u ¢ HacTosmuM AesioM, KOHCTUTYIIMOHHBIN CyJT OTMEYAET, YTO
[Tapnament, [Ipesunent Pecny6nuku MonmoBa, MUHHCTEPCTBO OOOPOHBI
MPUBEJIM MHOTOYHCIICHHBIE APTYMEHTHl B ONPABAAHUE PA3JIUYHOIO
oOpailleHuss K BOGHHOCTYXKalIMM-MY)KYMHAM M  BOCHHOCIYKaIll[UM-
JKCHIITHAM B BOIIPOCE IPEIOCTABJICHUS OTIYCKa IO YXOIy 3a peOEHKOM.
KOHCTUTYIIMOHHBIN Cy paCCMOTPUT KaX bl U3 3TUX apTyMEHTOB.

77. B nepByto ouepesib, OTHOCUTEIBHO apryMeHTa O COLIMAJIbHOW poJin
JKEHIIMH B BOCHUTaHWM JAeTel, KOHCTUTYIMOHHBIN CyJ OTMEYAET, 4To IO
neny Ilemposuu npomue Aécmpuu ot 27 mapra 1998 roma, EBpomneiickuii
CyJZl OTMETHJI TIOCTENIEHHOE pa3BUTHE OOIIECTBA 110 HANpaBJIEHUIO K Oojee
paBHOMY pa3zieNieHUI0 00A3aHHOCTEN MEXIy MYKUMHAMH U JKEHIIWHAMU B
BOCIIUTaHUM pebeHka. B nene Benep npomus Benepuu ot 31 mapta 2009
rona, EBpornelckuil ¢y KOHCTaTUPOBaJl JUCKPUMHMHALIMIO B TOM, YTO OTIIbI
HE HMMENM MpaBa Ha Moco0He MO yXOIy 3a peOeHKOM, B TO BpeMs Kak
MaTepH, MPUEMHBIE POJIUTENN U ONEKYHBI Moiydanu 3To mocooue (§§ 30-

35).

78. MexayHapoJHbIE aKThl W D3JEMCHTHl CPAaBHUTEIBHOTO TIpaBa B
naHHOU oOnactu (cm. Beime §§ 12-15, 59-62) cBuaeTENbCTBYIOT O TOM, YTO
B pa3BHUTHE 00IIEeCTBa — KOTOpoe, Kak oTMeTui EBpomeiickuii cyn B merne
Ilemposuu, Hadanocb B 80 Toasl — ¢ TexX MOp OBLT 3aperucTpUpOBaH
3HAYUTEIBHBIN MPOrpecc.

79. KOHCTUTYLIMOHHBIM CyJd OTMEYaeT, YTO 3aKOHOJAATEIbCTBO
OOJBIIMHCTBA €BPOMNEHCKUX cTpaH, B ToM uucie PecnyOnuku Monnosa,
npeaycMaTpuBaeT B TPaXJaHCKOM cdepe, YTO KakK J>KEHIUUHBI, TaK H
MY>KYMHBI MOTYT IOJb30BaThCsl OTIYCKOM IO yXOoAy 3a pebeHkoM. Bo
MHOrux crpaHax - wieHax CoBera EBpombl Kak BOEHHOCIyXKallue-
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JKEHIIUHBI, TAK U BOCHHOCTYXal[Ue-MYyKUMHbI UMEIOT MPaBO Ha OTIYCK I10
yxo1ay 3a pedeHkoM (cM. Bbimie §§61-62). DTO CBUACTENBCTBYET O TOM, YTO
COBPEMEHHOE E€BpOINEHCKOe OOIIECTBO pa3BUBACTCS B HANpaBiIeHUU Oolee
paBHOrO pasjieieHus] OO0S3aHHOCTEM 1O BOCHUTAHUIO JETEeH Mexay
MY>KUMHAMH U KEHIMMHAMHU, U YTO POJIb OTIIOB B BOCIIUTAHMHM MaJICHBKHUX
JeTe monyvaer Bce Oosbliiee Mpu3HaHUE.

80. KOHCTUTYLMOHHBIN CyJ HE MOYET WTHOPUPOBATH HIEH, KOTOpHIE
IIPOJOJDKAIOT PACHPOCTPAHATHCSA, A TAK)KE SBOJIOLUIO FOPUCHPYACHIUU
EBponeiickoro cyna.

81. KOHCTUTYLIMOHHBIN CYyJ] CYUTAET OLIMOOYHON CCHUIKY MPEACTaBUTENS
[Ipesunenta  PecnmyOnuku ~ MonoBa Ha  TOHSATHE — MO3UTHUBHOM
JUCKpUMHUHALMU. B 1eHCTBUTENBHOCTH, pa3lMYHBIM OOpalleHueM K
BOCHHOCTYXAIUM-MYKYMUHAM U BOEHHOCTYXAIIMM-KEHIIIMHAM B BOIPOCE
IPEJOCTaBIIEHUs] OTIYCKa IO YXOAY 3a peOEHKOM HUKOUM 0Opa3oM He
npeciaeayeTcsl Lelb HUCHPAaBUTh HEBBIFOJHOE IOJOKEHUE IKEHIIUH B
oOmecTBe WIH «(pAaKTUYECKOE HEPAaBEHCTBO» MEXIYy MYXUYMHAMU M
KeHIIMHaMU. KOHCTUTYLIMOHHBIN CyJ] CUMTAET, YTO, HAIIPOTHUB, pa3iluyuue B
oOpalleHun MNPHUBOJAT K YKOPEHEHMIO CTEpPEOTHIIOB, OCHOBAaHHBIX Ha
IpU3HAKE 110J1a, U SIBJISETCS YIEpOHbIM, KaK Ul Kapbepbl KEHILUH, TaK U
JUISL CEMEMHOM JKU3HU MYKUYUH.

82. AnHanorn4yHbsIM 00pa3zoM, KOHCTUTYIIMOHHBIM CyJ HE CUMTAET, YTO
cymectBytomue B Pecnybnuke MonnoBa oObyaM MOTYT ONpPaBIaTh
paznuuue B oOpaimeHud. EBponeickuil cyn 3asBWII, YTO rocynapcTBa He
MOTYT YCTAHOBHUTb TPAJMIMOHHOE pa3JEICHUE pOJIEH MO IPHU3HAKY Ioja
WJIM CTEPEOTHUIIOB, OCHOBAHHBIX Ha 3TOM Ipu3Hake (cM. Boimie §57). bonee
TOTO, Y4YUTBIBas, 4YTO 3aKOHOJaTeldbcTBO PecmyOnmuku  MomngoBa
IpelyCMaTPUBAET, YTO KaK JKEHIIMHBI, TaK U MY)KUMHBI, paboTallue B
rpaXkJIaHCKOU cdepe, UMEIOT IPAaBO Ha OTIIYCK M0 YXOAY 32 P€OSHKOM U UTO
POIMTENN CaMHU PELIAOT, KOMY M3 HUX MCIIOJIb30BaTh OTIYCK IO yXOIy 3a
peGenkoM, KOHCTUTYLIHMOHHBII Cya HE MOXET COINIAaCUTBhCS  C
YTBEPKACHUEM, YTO BOCIUTAHHE U YXOJ 3a JETbMH SIBIISIOTCS, B MEPBYIO
ouepesib, O0S3aHHOCTHIO JKEHIIMHBI, YTO Mpodeccusi BOESHHOCTYKAIIEro
MpHUCYIla MYXXUYHHAM U YTO MOJIJABCKOE OOLIECTBO HE TOTOBO MpU3HABATh
pPaBEHCTBO MEXJy MYKYMHAMM M JKEHIIMHAMH, 3a4MCICHHBIX B COCTaB
BOOPYKEHHBIX CHIL.

83. KOHCTUTYLIMOHHBIA CyJl CUMTAET, YTO TPAJAUIIMOHHOE pa3jelieHue
poJieil Mo MpHU3HAaKy Ioja B OOIIECTBE HE MOXET CIY)KUThb OIpPaBJaHUEM
JUTSE UCKITIOYEHHS] MYKYUH, B TOM YHCIE 3aUUCICHHBIX B apMHUH, H3
KaTeropuM JIUI, MMEIOLUIMX MpaBO Ha OTHYCK IO YXOAY 3a pPEOCHKOM.
bonpmass mamara EBpomnelickoro cyaa OTMETHIa, YTO CTEPEOTHIBI Ha
OCHOBE II0jJla — COTJIaCHO KOTOPBHIM JCThbMH JIOJDKHBI 3aHMMAThCS B
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OCHOBHOM KEHIIMHBI, @ MY>KYHHBI JI0JDKHBI pPab0TaTh, YTOOBI 3apadaThIBaTh
JCHPI'M — HE MOTYT SBIATHCA JIOCTATOYHBIM  OINpPABJAHUEM IS
muddepeHMpoBaHHOT0 0OpaIEHUs] OTHOCUTEIBHO OTIIyCKa IO YXOAy 3a
peOeHKOM, He Ooiee, 4eM aHAJOTMYHbBIE CTEPEOTHIIBI Ha OCHOBE DACHl,
NPOMCXOXKACHUS, IBETA KOXKH, WIH CEKCYAIbHON OpUEHTALINH.

84. KOHCTUTYLIMOHHBIA CylI HE MOXET COIJACUThCS CO BTOPBIM
aprymentom Ilapmamenta, Ilpesunenta PecnyOnuku MongoBa
MunncrepcTBa 000pOHBI, COTIACHO KOTOPOMY IIPEIOCTABICHUE OTITYCKa IO
yX0/y 32 peOEHKOM BOEHHOCTYXKAIllMM-MY)KUHHAM MOXKET HaHECTH yuiepO
060ecrnocoOHOCTH U OMEePATUBHON JEWCTBEHHOCTH BOOPY)KEHHBIX CHUJI, B TO
BpeMsl, KaK MPeA0CTaBICHHE 3TOT0 IIPaBa BOEHHOCTYKalUM-KEHIITHAM HE
COTPSIKEHO C TMOJOOHBIM PUCKOM, MOCKOIBKY B apMHH CIYXKHT MEHBIIIE
JKEHILMH, YeM MYK4uH. Huuero He ykas3blBaeT Ha TO, UTO OpraHbl BJIACTH
MIPOU3BEIN CTATUCTHUYECKUE MCCIEIOBAHUSA WM SKCHEPTU3y ISl TOTrO,
YTOOBl BBIICHUTB, CKOJIBKO BOEHHOCTYXAIMX-MYXYHUH B OIpEIEICHHbIN
MOMEHT MOTYT BOCIIOJIb30BAaThCS OTIYCKOM IO YXOAy 3a pPeOEHKOM [0
JOCTHXKEHUSI UM TpeX JIeT, M KakKue IOCIEICTBUS Ul ONEepaTHBHOMN
JEHCTBEHHOCTH apMHHM MO>XET UMETh MPEIOCTaBICHUE UM 3TOT0 OTIIYCKA.
To, 4uro 00sA3aHHOCTH, CBI3aHHBLIE C OOEBOH IOATOTOBKOM, B OOJIbIIEH
CTENEHU BBINOIHSAIOTCS BOCHHOCIYKAIIUMHU-MYKUYMHAMU, KAaK OTMETHUIIO
MuHucTepcTBO OOOPOHBI, HEJOCTATOYHO [JIsi OIpaBAAHMS Pa3IUYHOTO
oOpamieHuss K MyXYMHaM M JKeHIIMHam B apmuu. M3 wmHpopmanuwm,
npeAcTaBieHHOW  MuHHucTepcTBOM  000poHBI 1o  mpockbe  Cyna,
HEBO3MOXXHO cJieflaTh KaKOH-HMOYZb BBIBOJ B 3TOM cMbIcie. JlaHHas
uHpopManus HE COMAEPKHUT CBEIEHWW TI0 OOIEeMy KOJHUYECTBY
BOCHHOCTYXAIUX WJIN YHCIY BOCHHOCITYXAIIUX-MYX4HH, Y KOTOPBIX €CTb
netu o tpex jer. CiemoBarenbHO, U3 ATOM HHGOPMAIMU HEBO3MOXKHO
YCTQHOBUTH, XOTSA OBl MPUOIU3UTENBHO, CKOJBKO BOEHHOCTY)KaIHUX-
MYKYMH B TPOLUEHTHOM COOTHOIIEHMH MOTIJIM OBl BOCIIOJIB30BAThCS
OTITYCKOM I10 YXOJy 3a peO€HKOM B ONpeeTIeHHbI MOMEHT. B oTcyTcTBHE
UCCJIEIOBAaHUM, OTHOCUTENIbHO JKEJIaHMsI  BOEHHOCTYXKaIIUX-MYKUHH
BOCIIOJIb30BaThCsl OTIYCKOM IO YXOJy 3a peOEHKOM, HEBO3MOYKHO TaKXkKe
OTpeAeNUTh KOJIMYECTBO BOCHHOCIYKAIUX-MYKUYUH (PAaKTUYECKU TOTOBBIX
B3iATh OTIYCK IO YXOAy 3a peOeHKoM. YTBepxaeHue MuHHUCTepcTBa
00OpOHBI O 3HAUYUTEIHHOM KOJMYECTBE ATHUX JHI TMPOTUBOPEUUT
CTaTUCTHYECKUM JaHHBIM, HE YKa3bIBAIOIIMX HA CUCTEMHOCTb MPOOJIEMBI.
[Ipu »THX oOOcCTOATENbCTBAX, KOHCTUTYLHOHHBIH Cyd HE MOXET
corynacuthes ¢ yrBepkaeHueM Ilapnamenta, [Ipesunenta PecryGnuku
MongoBa u MuHucrepctBa OOOpOHBI O PpHCKE [UIsI ONEPaTUBHOM
JNEHCTBEHHOCTM AapMHUHM, TaK KakK »JTO 3asABJIEHUE HE IOJAKPEIUIEHO
npumepamiu (cM. ropucnpyaeniuio ECITY, ykazannyto Beiie B §75).
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85. Bmecte ¢ Tem, KOHCTHTYIMOHHBIN Cyl AOMYCKaeT, YTO YYWUTHIBas
poJIb apMUU B 3alIUTE HAIMOHAJIBHOM OE30MIaCHOCTH, OTrPAaHUYEHHS B
OCYILIECTBIICHHE TpaBa MO yXO1y 32 peOCHKOM MOTYT OBITh OIPaBIaHbI MIPH
YCIOBUHM,  YTO  OHM  HE  SBISIOTCA  JUCKPUMHHAIMOHHBIMHU.
KOHCTHTYHHOHHBIfI cya CUMTacT, qTOo 3aKOHHYIO 1 ciab 3alIUThI
HAllMOHAIFHOM 0€30MacHOCTH BO3MOXKHO JIOCTHYh HMHBIM CIOCOOOM, He
OTpaHUYMBAsI MPABO BOCHHOCTYKAIIMX-KEHIIWH HA OTIYCK MO YXOAY 3a
pPeOCHKOM 1 HE MCKITI0Yasi 3TOTO MpaBa JJIsl BOCHHOCTY)KAIINX-MYKUHH.

86. KOHCTUTYLIMOHHBIM CyJ OTMEYAaeT, YTO BO MHOTUX IOCYAapCTBaX-
yreHax CoBeTa EBpornbl BoeHHOCTY X alIue 000uX MOJI0B 001a/1al0T IPaBOM
Ha OTILYCK I10 yXoay 3a pedeHkoM (cMm. Bbilie §59). KonctuTynnoHHsli cya
C HHTEPECOM NpPUHMMAET K CBEACHHUIO TMOJOXEHUS 3aKOHOB O
IIPEIOCTABIEHUU OTIIYyCKa 10 yXOJAy 3a peOCHKOM B TaKMX CTpaHax, Kak
lomnanaus, 'epmanus u Coenunennoe KoponeBctBo (cm. §59). DOtm
IPUMEpPBl  CBUAETENBCTBYIOT O TOM, YTO CYHIECTBYIOT CHOCOOBI IS
peanu3alii  3aKOHHBIX ~ HHTEPECOB, CBSI3aHHBIX C  ONEpPaTHUBHOU
JNEHCTBEHHOCTBIO apMHMM, M OJHOBPEMEHHO, OOECIEUeHUs PaBHOIO
oOpallleHuss K BOCHHOCIYKalIUM 000UX TOJIOB MPH OCYIIECTBICHUU IMpaBa
Ha OTITYCK M0 yXOJly 3a peOCHKOM.

87. KoHcTuTylMoHHBIH cyq oTMevaet, uto cT.1 KonBeniuu BeemupHoii
opranu3zanuu Tpyaa Nelll o quckpumuHanuu B 00JacTH TpyJa M 3aHATHI
[IPEAYCMAaTPUBAECT, UTO BCAKOE PA3IMYME, UCKIIFOUEHHUE WU NPEAIIOUYTEHHUE,
OCHOBaHHBIE Ha TPEeOOBAaHMSIX, CBA3AHHBIX C OIpPEACIEHHON padoTOH, HE
cuuTaroTcs JUcKpuMuHanued (cM. Beime §12). B 3TomM KOHTEKcTe,
KOHCTHTYIIMOHHBIN Cy HE CUMTAET, YTO MCKIIIOUEHHE IPaBa HA OTITYCK I10
yXolly 3a peOEHKOM B JaHHOM cllydyae OOOCHOBAaHO TpeOOBAHUSAMH,
HEOOXOIUMBIMU JUIsl CIy:KObl B apMuu. Brpouem, BoeHHOCIyXalue-
KEHIMHBI 00J1a/1al0T MPaBOM Ha OTHYCK MO yXOJy 3a peOEHKOM, JaHHOE
VCKJIFOYEHHE YIIEMIISIET TOJIBKO BOCHHOCTYKAIIUX-MYKYHH.

88. Bmecte ¢ TeM, KOHCTUTYLMOHHBIM Cya CUUTAaeT, YTO YYUTHIBAs
ocoOble TpeOOBaHMS apMUHM, UCKIIOYEHHME MpaBa Ha OTIYCK IO YXOAY 3a
peOEHKOM MOXET OBITh OMNpaBIaHO B OTHOIIEHHMH BOEHHOCIYXAIEro,
MY>KYMHBI WM SKEHIUHBI, KOTOPOTO, JIJIsl UCIIOJHEHUSI €r0 00S3aHHOCTEH, B
CHIIy TakuX (PaKTOpoB, Kak HepapXUyecKoe IMOJOKEHHEe, PEeIKOCTb
TEXHUUYECKON CNEeUHaJbHOCTH WJIM Yy4YyacTHE B IOJIEBBIX BOEHHBIX
orepanusx, He NpocTo 3aMeHuTh. B Pecnybnuke MongoBa mpaBo Ha
OTIIYCK MO YXOAY 3a peOEHKOM OCHOBAHO HCKJIIOYUTENIbHO MO IMPH3HAKY
nosia. He npegocraisas BoeHHOCTYXallMM-MY>KUMHAM IIPaBO Ha OTITYCK IO
yXo/y 3a peOEeHKOM, ocliapuBaeMasi HopMa aBTOMAaTUYECKH YCTaHABIMBAET
OTpaHMYEHUE JUIsI BCEX BOEHHOCHYKAIIMX-MYXYMH, HE3aBUCUMO OT
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3aHUMACMOTI'O IMOJIOKCHUA B apMHU, OT BO3MOXHOCTH 3aMCHUTDH HX, UK UX
JIMYHOI'O ITOJIOKCHMA.

89. KOHCTUTYIIMOHHBIN CYy/l CYUTAET, YTO 3TO O0IIEee U aBTOMATHIECKOE
OTpaHWYEHUE MO0 MPU3HAKY T0JIa B OTHOIICHHWH TPYIIIbI JIMI] BBIXOAUT 3a
npenensl TPUMEHEHUS MPUEMIIEMON CBOOOIBI YCMOTpPEHHUs TOCYAapCTBa,
Kakoi Obl IMMPOKOH OHAa HE ObLIA, U SBIACTCS HECOBMECTHMBIM CO CT.16
Konctutynuu B coueranuu co ct.48 u cr.49 Koncrurymuu.

90. Yrto kacaercs aprymenrta [lapmamenta, Ilpesmpentra PecnyOmuku
MonpioBa 1 MuUHHCTEPCTBA 0OOPOHBI, COTJIACHO KOTOPOMY IPH 3a4MCIICHUH
B apMHIO BOEHHOCTYXKAlIMil OTKa3bIBa€TCs OT CBOETO IMpaBa HE OBIThH
JTUCKPUMHHUPOBAHHBIM, KOHCTUTYIITMOHHBIM CyJ CUUTAET, YTO YYUTHIBAs
OCHOBOIIOJIATAIOIIEe 3HAYECHHUE 3alpeTa JIUCKPUMHHALUU [0 [pPU3HAKY
1ojla, BO3MOXKHOCTh OTKa3a OT IpaBa HE OBITh IOJBEPTHYTHIM
JUCKpPUMMHALIMKM, HENpHeMIIEMa, TaK KaK 3TO MNPOTUBOPEUYUT BaKHBIM
nyONUYHBIM HWHTEpecaM (CM. 10 aHAJOTUYHOMY BOIIPOCY O PacoBOM
nuckpumuHanuu DH u opyeue npomus Yewckoii Pecnyoauxu [MC], §204).

91. B atom ke KOHTEeKcTe, KOHCTHUTYIHMOHHBIH CyI OTMEYaeT, 4TO B
BBIIIEYKa3aHHOM pelleHuu 1o aeny Koncmanmun Mapkun npomue Poccuu,
bonbuias mnanara ycraHoBuiia HapylieHue cr.14 B coderaHuu co CT.8
EBponeiickoii KoHBeHIMHM, Tak Kak pPOCCHUMCKHE BIIACTH OTKA3aIUCh
IIPU3HABATh IIpaBo UCTLA, BOEHHOCITYXKaIller0-MyKUNHBI, Ha
IpeJoCTaBlIeHNe OTIYCKa MO YyXOJly 3a peOeHKOM, B TO BpeMs Kak
BOCHHOCTYXaIllMe-)KEHILUHBI TOJb30BAIIUCH ATHUM IPaBOM (CM. pELICHHE
ECITY Xyaa eepcyc Pymuvinus ot 2 okta6ps 2012 rona).

92. Ucxons w3 M3I0XKEeHHOT0, KOHCTUTYIIMOHHBIN Cyll OTMEYaeT, 4YTo
UCKJIIOUYEHHE IMIpaBa Ha OTIYCK MO YXOAy 3a peOeHKOM Ui
BOCHHOCIYXKAIIMX-MYK4YHMH, B TO BpeMs KaK BOCHHOCIYXall1e-KECHIIHHBI
o0najatoT 3TUM NpPaBOM, HE HMEEeT OOBEKTUBHOIO WJIM Pa3yMHOTO
onpaBaaHus. KOHCTUTYIMOHHBIM CyJI paclEHUBAECT OTO pas3jIddue B
oOpalleHnH, KaK AUCKPUMHUHALMIO 110 MPU3HAKY ToJa.

93. Takum 0Opa3omM, ocraprBaeMasi HOpMa HapymiaeT cT.16 B coueTannn
co c1.48 u c1.49 KoncTuTynumu.

94. 1o BBIIEU3IOKEHHBIM MOTHBaM, KOHCTUTYIMOHHBIA CyJ CUMTAET,
yro cT.32 4.(4) m.d) 3akoHa 0 cTaryce BoeHHOCTYXamux (cM. Beie §34)
Hapymaet cT.16 B coueranuu co c1.48 u c1.49 Koncturyuum.

95. YuuteiBas, 4To 1.67 mm.j), n.88 4.5 mm.b), n.108 nm.i), m.116 mm.e),
n.131 TIlonmoxkeHus O TOpSAKE WCIOJHEHUS BOEHHOM CilIykObl B
BOOPYKEHHBIX CWiax, yrBepxkaeHHoro IlocranoBnenunem IlpaBurtenscrBa
Ne971 or 17 aBrycra 2006 roma, BOCIpOM3BOAAT HOPMY 3aKOHA, KOTOpas
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IMPOTUBOPCUUT KOHCTI/ITYHI/II/I, KOHCTI/ITyI_[I/IOHHHﬁ Cya OTMEYAcCT, 4YTO BbILIC
YKa3aHHBIC apryMEHTBI O HCKOHCTUTYIIMOHHOCTH OTHOCATCA U K HUM.

Ucxons w3 uznoxxkenHoro, Ha ocHoBauuM cT.140 Kouctutyuuu, ct.26
3akona o Konctutyuronnowm cyne, ct.6, cr.61, c¢1.62 n.a) u ct.68 Kozaekca
KOHCTUTYIIMOHHOM FOPUCIUKIINH,

KOHCTUTYIIMOHHBIN CyL

NOCTAHOBJAET:

1. [Ilpusmamv  HeKOHCMUMYYUOHHLIM  CJIOBO  «-KCHIIMHBD) U3
CJIOBOCOYETAHMS «BOCHHOCIIYKAILIEr0-)KeHIIUHBD U3 ¢T.32 4u.(4) n.d) u m.))
3akoHa Nel62-XVI ot 22 uronst 2005 roja o ctaTyce BOGHHOCITYKAILUX.

2. Ilpusmamv  HEeKOHCMUMYYUOHHLIM  CIIOBO  «-)KCHIIUHBD» U3
CJIOBOCOUYETAHUS «BOCHHOCTY)KALIETO-KEHIMUHBD M3 1.67 miL.j), m.88 .5
ni.b), m.108 mm.i), m.116 nm.e) u n.131 [TonoxkeHus o0 MOpsAAKe UCTIOTHEHUS
BOGHHOM  CIyxObl B  BOOPYKEHHBIX  CHJIaX,  YTBEPXKICHHOTO
[ToctanoBnenuem IIpaButensctBa Ne941 ot 17 aBrycra 2006 rona.

3. Ilpexpamums  npouzeoocmeo 1O  JAely O  KOHTpOJE
KOHCTUTYIIMOHHOCTH CHHTarMbl «HO HE€ 3aCUMTHIBACTCA B KaJlCHAAPHBIH
CPOK BOEHHOH City’kOb1» U3 cT.32 4.(4) 1.j) 3akoHa Nel62-XVI ot 22 utons
2005 roxa o craTyce BOGHHOCTYKaluX.

4.  Hacrosimee ~ MOCTAaHOBJCHHE  SBISIETCS  OKOHYATEIHHBIM,
00KaJIOBaHUIO HE TOJUICKUT, BCTYyMAaeT B CHIY CO JHS TPUHATHUS H
nyonukyercs B «Monitorul Oficial al Republicii Moldovay.

IIpencenarean Anexcanapy TOHACE

Kuwunsy, 1 noaopa 2012 200a
IIKC Nel2
Heno Ne 12a/2012



