Republica Moldova

CURTEA CONSTITUTIONALA

[TepeBon

OIIPEJAEJIEHUE

O HEITPUEMJIEMOCTHA
oopawerus Ne 79g/2021 .
00 MCKITFOYUTEIILHOM CTydae HEKOHCTUTYIITHOHHOCTH
HEKOTOPBIX MOJIOkKEHUH CT. 327 4. (2) 1. ¢) YTOJI0BHOTO KOAEKCca

(3n10ynompeobaerue 81acmoio Uil CAYHCEOHbIM NONONCEHUEM, NOBIeKULee
msANCKUe NOCIeOCBUsL)

KUIIIMHDY

13 anpens 2021 r.



OITPEJIEJIEHUE O HEITPUEMJIEMOCTHU OBPAIIEHMS Ne 79G/2021

KoHcTuTylinoHHBIH CyJ B COCTaBE:

Homuauka MAHOIJIE, npeoceoameny,
Huxomnae POIIIKA,

JIro6a IIIOBA,

Cepreii IYPKAH,

Baagumup [IYPKAH, cyosu,

IIPU y4aCTUU nomowHuka cyowu, I'eoprus Penuin,

[TpuHrMast BO BHUMaHUE oOpalieHue,

3apeructpupoBanHoe 5 anpens 2021 r.,

paccMoTpeB MpeaBapUTETBHO YKa3aHHOE OOpalieHue,

YUUTBHIBASI AKTHI U MAaTEepUaIbl Jena,

MpoBeIs OOCYXKJIGHHE B cOBemaTeabHoi komHare 13 ampens 2021 r.,

BBIHOCHT CJICTYIOIIIEE ONPE/ICICHHE:

OAKTUYECKHUE OBCTOATEJBCTBA

1. OcHOBaHMEM [UII PacCMOTPEHHsI Jiea MOCIYXHJIO oOpaiieHue o0
UCKIIIOYUTENIbHOM  Cly4ae  HEKOHCTUTYLIHMOHHOCTH  CIIOBOCOYETaHUS
«TOBJIEKIIIEE TSKKHE TOCIEACTBUS» B M. C) 4. (2) cT. 327 YTrojJoBHOro
KOJIEKCa, MPEACTaBIECHHOE IO 3ampocy aaBokara AHaronaus Yakup B
uHTepecax Muxauna Yyrypsny, o6sunsemoro mo aery Ne 1-65/2018,
paccmaTtpuBaemomy cynom Kuinnasy, cektop byrokaHsb.

2. Obpaiuenue Obu1o mpenacTaBieHO B KOHCTUTYLMOHHBIA cyn cynbeit
cyaa Kumunnay, cexrop bytokanb, Cepmxny CtpartaH, B COOTBETCTBUH CO
c1.135 4. (1) m. a) u n. g) Korcrurymum.

A. O0cTOATENBCTBA OCHOBHOI'O CIIOPA

3. B npousBoactee cyapu cyaa Kummnsy, cektop bytokans, Cepmxuy
Jlazapp HaXOAMIOCH YTOJIOBHOE JIEJ0 Mo 0OBUHEHHIO Muxauna YyrypsHy B
COBEpILEHUH MPECTYIUICHUH, peaycMoTpeHHbIX cT. 307 u. (1) [swbinecenue
HENnpasoCcyoH020 Npucosopa, onpeoeieHus Ui NOCmanosienus| u cr. 327 4.
(2) m. b), m. b)) u n. ¢) [3r0ynompebenue eracmvio unU CAYHCEOHBIM
nonoxcernuem| YToJIOBHOTO KOJEKCa.

4. Ansokar Anaronuit Yakup 20 wurons 2020 roma mpenctaBuil B Cyn
Kummnsy, cextop byrokanb, B HHTEpecax MOACYIUMOTO 3ampoc 00
UCKITIOYUTEIIFHOM  CIy4ae  HEKOHCTUTYIIMOHHOCTH  CIIOBOCOYETAHUS
«TIOBJICKIIIEE TSHKKUE TTOCIECTBHS B 11. €) 4. (2) cT. 327 [310ynompebaenue
B11ACMBIO UTU CYHCEOHBIM NO0HCEHUeM] YTOIOBHOTO KOJIEKCa.
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5. Onpenenenuem ot 20 urons 2020 roga cyn Kumunsy, cexrop bytokans,
YIIOBJIETBOPHII 3aIIPOC 00 UCKITIOUUTEILHOM CIIy4yae HEKOHCTUTYLIMOHHOCTH,
OJIHAKO HE HampaBwiI oOpaiieHne B KOHCTUTYITMOHHBIH CY/I.

6. IIpencenarens cyna Kumnnsy onpenenenuem ot 19 mapra 2021 roga
pacnopsAuiIcs O pacrpeaeseHUH Aejia B MPOU3BOJIBHOM HOPSIKE APYromMy
CyJbe.

7. YronoBHoe neno pacnpenenunu cyabe Cepmxny CrtpaTaH, KOTOPBIH,
U3y4UB MaTepHuallbl, YCTAaHOBWJ, 4YTO oOpalleHue He ObUI0 TeperaHo B
KoHCTUTYIMOHHBIN CY/I.

8. Ompenenennem or 31 mapra 2021 rogma cyn KummHay, cextop
bytokanb, HampaBua  oOpamieHne 00  HMCKIIOYUTEIBHOM  Clydae
HEKOHCTUTYLIMOHHOCTH B KOHCTUTYLIMOHHBIN CYJI JUIsl pa3pelleHus.

B. IIppuMeHHMoOe 3aKOHOAATEIbLCTBO
9. llpumennmbie nonoxenus Koncruryuuu:

Crartbs 4

[TpaBa 1 cBOOOIBI UETTOBEKA
«(1) KoHCTUTYIIHOHHBIE TTOJIOKEHHS O TIpaBax M CBOOOJAX YeOBEKa TOJKYIOTCS U
MIPUMEHSIFOTCSI B COOTBETCTBHH cO BceoOimeli ekapanueid mpas yenoBeka, makTaMu U
JIPYTEMU JIOTOBOPaMHU, OJTHOW U3 CTOPOH KOTOPBIX sBJIsieTcs: PecmyOrnka MomioBa.
(2) Tlpn HanMM4MKU HECOOTBETCTBUN MEXKAY MAKTaMH W JOTOBOpPaMH 00 OCHOBHBIX
mpaBax 4YeJOBEKa, OJHON W3 CTOPOH KOTOPHIX sBisercs Pecmybimka Monmosa, u
BHYTPCHHUMH 3aKOHAMHY MIPUOPUTET UMCIOT MSIKIYHAPOIHBIC HOPMBD.

Crartps 16

PasenctBo

«(1) YBakeHHE W 3allUTa JIMYHOCTH COCTABIISIIOT MEPBOCTENICHHYIO OOS3aHHOCTH
rOCyAapcTBa.

(2) Bcee rpaxnane PecnyOmuku MonyoBa paBHBI Hepell 3aKOHOM M BIACTAMH
HE3aBUCHMO OT pachl, HAlMOHAJIBHOCTH, ITHUYECKOTO IIPOUCXOXKICHHUS, S3bIKa,
peNuruM, TmoNia, B3TJSNOB, IOJMTHYECKON NPHHAIEKHOCTH, HMYIIECTBEHHOTO
TIOJIO>KEHHUS HITH COL[AIBHOTO TIPOUCXOXKIICHUS.

Crartps 20

CBOOOIHBIN TOCTYII K MPABOCYIHIO
«(1) JIroboe mumo wmmeeT TpaBo Ha S(PPEKTUBHOE BOCCTAHOBJIICHHWE B TpaBax
KOMIICTEHTHBIMU CyJaMH B CJydae HapylIEHUsl €ro mpas, CBOOOJ M 3aKOHHBIX
UHTEPECOB.
(2) Hu ojtiH 3aKOH HE MOXET OTPAHUYMTE JTOCTYI K PABOCY/THION.

Crartpsa 21

[Ipe3ymmniyst HEBUHOBHOCTH
«JIro0oe JIM1o, 00BHHSIEMOE B COBCPIICHUHN MTPECTYIUICHUA, CYUTACTCA HCBUHOBHBIM
J0 TEX 1TOP, IMMOKAa €ro BUHOBHOCTH HE 6yZ[CT YCTAaHOBJIEHA 3aKOHHBIM ITOPSAKOM ITYyTEM
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TJIaCHOI'O cyz[e6H0ro p336I/IpaT€J'II)CTBa, npu KOTOpOM €My 00ecreunBalOTCS BCE
HeO6XOZ[I/IMLIe rapaHTUu U1 3allIUTBD).

Cratps 23
[TpaBo kax0r0 YemoBeKa Ha 3HAHWE CBOUX MPAB M 00S3aHHOCTEH
«...]
(2) 'ocynapcTBo oOecnieyrBaeT NPaBO KaXkKIOTO YesIOBEKA Ha 3HAHWE CBOUX IIpaB U
obs3anHOCTeld. C 3TOHM LENBIO TOCYAapCTBO IyONMKYeT BCE 3aKOHBI M JpyTrHe
HOPMAaTHBHBIE aKThl U 00€CTICYNBAET UX JOCTYITHOCTHY.

Crartbsa 54

OrpaHnyueHue OCYyIIEeCTBIICHUSI MPaB WM CBOOOT

«(1) B Pectiybnmuke MosioBa He MOTYT OBITh IPUHSATHI 3aKOHBI, 3aPENIAONINe HITH
YMaJISIOMIYe TIpaBa U OCHOBHBIE CBOOO/IBI YeNIOBEKA U TPaKIaHNHA.

(2) OcymectBnenne npaB M cBOOOI HE MOUICKUT HUKAKAM OTPAaHHUYCHHSAM, KPOME
TeX, KOTOpBIE MPEIYyCMOTPEHbI 3aKOHOM, COOTBETCTBYIOT OOILEIPU3HAHHBIM HOpMaM
MEKIyHapOIHOTO IPpaBa U HEOOXOANUMBI B MHTEpecax Hal[MOHAJIBbHOW O€301acHOCTH,
TEPPUTOPUAILHOM  LIEJIOCTHOCTH, HKOHOMHYECKOTO  OJIaTOCOCTOSIHUSI ~ CTPaHBbI,
OOILECTBEHHOTO TOpPSJKa, B UEISIX INPEJOTBPAIICHHS MAacCOBBIX OECIOpSIKOB H
NPECTYIJICHHUH, 3alIUTHI IpaB, CBOOOJ W JJOCTOMHCTBA JPYTHX JIML, IPEIOTBPAILCHHUS
pasrnameHus HWHGOpPMAIWY, MONTYYeHHOW KOH(PHICHIMATBHO, WM OO0ecHeueHUs
aBTOpHTETA U OECIPUCTPACTHOCTH IPABOCY IS

(3) Tomoxxennst gactu (2) He NOITyCKAIOT OTPaHMYEHHS IIPaB, POBO3TIIANICHHBIX B
craTtbsx 20-24.

(4) OrpannueHne JOHDKHO COOTBETCTBOBATh OOCTOSATEILCTBY, BRI3BABIIEMY €T0, H HE
MOJKET 3aTparuBaTh CYIIECTBOBAHKE IpaBa MM CBOOOIB.

10. IlpuMeHUMBIE TOJIOXKEHUS YTOJOBHOIO KOJIEKCA, YTBEPKICHHOTO
3axkoHoMm Ne 985 ot 18 anpens 2002 roga:

Cratps 327

3noynoTpedIeHHEe BIACThIO WM CITY>KEOHBIM TTOJIOKEHUEM

«(1) VYMBINIJICHHOEC WCHONB30BAHUE IMYyOJIMYHBIM JIMIIOM CBOETO CIIy:KEOHOTO
MOJIOXKCHHUsS, TIOBJEKIee MNPUYMHCHHE yllepda B 3HAYUTEIBHBIX pa3Mepax
OOIIECTBEHHBIM HHTEpecaM Ju0OO MpaBaM W OXPAHSACMBIM 3aKOHOM HHTEpecaM
(hM3MYECKUX WU IOPUAMYCCKUX JIMI, Haka3biBaeTcs mTpadoM B pasmepe ot 650 mo
1150 ycnoBHBIX €IMHMI WM JIMIIEHUEM CBOOOJABI Ha CPOK 1O 6 JIET C JIMIIEHHEM B
o0oMX ciydYasx IMpaBa 3aHMMaTh OIPEJACICHHBIC NOJDKHOCTH WIH 3aHUMAThCS
OTPEJENICHHON NEATENBHOCTHIO Ha CPOK OT 2 110 5 JIeT.

(2) To xe nmeficTBue:

[-.]

C) MoBJIeKIIee TAKKUe MOCIeACTBHUS,

HakaspiBaeTcs mrpadoM B pasmepe oT 1350 mo 2350 ycCOBHBIX EAWHUI] WA
JMIIeHueM cBOOOJbI Ha CPOK OT 2 110 7 JIeT ¢ JIMIIEHHeM B 00OMX Cllydasx HpaBa
3aHUMATh OTIpeJIEIEHHBIC TOHKHOCTH MM 3aHUMAThCS ONpeIeNICHHOM AesTeIbHOCTIO
Ha cpok oT 5 1o 10 nert.

IIpumeuanue: Ilpu3HaTe HEKOHCTUTYLIMOHHOM CHHTAarMy «IOBJEKIIEE TSKKHE
MoCNeACTBHSI» B 1. ¢) 4. (2) ctathut 327 cornacHo [loct. Koncturynmonnoro cyna Ne24
ot 17.10.2019, B cuity 17.10.2019
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[...]».

BOITPOCHI ITPABA

A. AprymeHThbI aBTOpPa 00palIeHUs

11. ABTop OOpaiieHHsI OTMEUYaeT, YTO CHHTArMa <«IIOBJICKIIECE TSKKHE
MOCJIENCTBHs» B M. ¢) 4. (2) cT. 327 YTronoBHOro KojieKca HE OTBEYaeT
TpeOOBaHUSM Ka4eCcTBa YTOJIOBHOTO 3aKOHA.

12. On yTtBepx’aaeT, 4yTo YTOJIOBHBIM KOJEKC HE PAaCKPBIBAET CMBICI
CUHTArMbl <«IIOBJICKIIEE TSDKKUE TOCTEACTBUS». SIBISASACH HETOYHOH U
HESICHOM, OHA MPEAO0CTABIISIET OpraHaM Ype3MepHYI0 CBOOOy YCMOTPEHHS B
OIICHKE HAJTMYHSI U OTCYTCTBUS «TSDKKHUX MOCIEACTBHIN.

13. Tlo MHeHumro aBTOpa OOpalIeHHs, OCIapUBaeMbIe TOJOKCHHS
BCTYNAIOT B NPOTUBOPEUNE C KOHCTUTYLIMOHHBIMU HOpMaMH cT. 4, cT. 16,
ct.20, cT. 21, c1. 23 m cT. 54.

B. Onenka KoHCTUTYUMOHHOIO cyaa

14. PaccmoTpeB C TOYKM 3peHHS TNPUEMIIEMOCTH OOpalieHue,
KoHCTUTYIIMOHHBIN CyJ] OTMEUaET CleayIolIee.

15. B coorBerctBuum co ct. 135 u. (1) m a) Koncrurymumu,
KOHCTUTYIIMOHHBIM KOHTPOJIb 3aKOHOB, B paccMaTpUBacMOM CIlydae
HEKOTOPBIX MOJIOKEHUH YTOJIIOBHOTO KOAEKCa, OTHOCUTCS K KOMIIETEHLIUU
KoHncTutynnonsoro cyna.

16. KOHCTHUTYUIMOHHBIH CyJ OTMEYaeT, 4YTo oOpamieHue o0
UCKITIOYUTEILHOM Cllydae HEKOHCTHTYIIMOHHOCTH OBUIO TPEICTaBICHO
YIIOJHOMOYEHHBIM CYOBEKTOM, II0 3allpocy CTOPOHBI Mpoliecca, B
cootBeTcTBUU €O CT. 135 4. (1) m. a) u n. g) Koncruryuuu, B cBere ee
tonkoBanus [locranoBnennem KoncrturymmonHoro cyna Ne 2 ot 9 ¢eBpans
2016 rona.

17. Tlpemmerom oOpaiieHusl SIBISETCS CIOBOCOYETAHUE «IOBJICKIIEE
TSDKKHE TIOCTIEICTBUS» B 1. C) 4. (2) cT. 327 YronoBHoro konekca. JlanHas
CTaThsl YCTaHABJIMBAET YTOJIOBHYIO OTBETCTBEHHOCTH 3a 3JIOYNOTpeOiieHHe
BJIACTHIO WJIU CITY’)KEOHBIM ITOJIOKCHHUEM.

18. KOHCTUTYIIMOHHBIA CyJT OTMEUYAET, YTO OCIAPHUBAEMBIE TMOJIOKECHUS
paHee COCTaBISUIH MPEAMET KOHCTUTYITUOHHOTO KOHTPOJISI.

19. TlocranoBnenneM Konctutynuonnoro cyna Ne 24 ot 17 oxktsaops 2019
rojila CIOBOCOUYETAHHE «IOBJEKIIEee TSHKKUE MOCIHEACTBHS» B M. C) 4. (2)
¢T.327 YTroJI0BHOTO KOJIeKCa OBIJIO MPU3HAHO HEKOHCTUTYITHOHHBIM (CM. 1. 7
pe30M0TUBHOM YacTn). KOHCTUTYLIMOHHBIN CyJl yKa3all, YTO 3TH MOJ0KESHHS
HE COOTBETCTBYIOT TpeOOBaHUSM KauyecTBa YroOJOBHOIO 3aKoHa U
npotuBopeyaT KoHcTUTyIMH.
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20. Takum oOpazom, cyImiecTByeT MOCTaHOBJICHHE KOHCTHTYITMOHHOTO
Cylda, KOTOPBIM  OCHAapuUBacMble  TOJIOKEHUS ~ ObUTM  NPU3HAHBI
HEKOHCTUTYLIHOHHBIMH.

21. Mcxons 13 BBIIEU3I0KEHHOT0, KOHCTUTYIIMOHHBIN CyZ 3aKJIIOYacT,
4YTO OOpalleHue SBJISIETCS HEMPUEMIIEMBbIM U HE MOXXET ObITh NPHUHATO K
PacCMOTPEHMIO 11O CYLIECTBY.

PykoBonctBysice monoxkenusmu cr. 135 4. (1) m. g) u cr. 140 4. (2)
Koucturymumu, ct. 26 4. (1) 3akona o Koncrurymmmonsnom cyne, ct. 61 4. (3)
u cT. 64 Kogekca KOHCTUTYLIMOHHOW IopucAUKIUN, KOHCTUTYLIHOHHBIN Cy[

ONPEAEJHAJI:

1. Ilpusname nenpuemiemvim OOpalieHHe 00 HCKIIOYUTEIBHOM Clydae
HEKOHCTUTYIIHOHHOCTH CIIOBOCOYETAHUS «ITIOBJIEKIIIEE TSDKKHE
MOCTEACTBHSI» B TI. €) 4. (2) cT. 327 YTONOBHOTO KOJEKCa, MPEICTaBICHHOE
1o 3ampocy aaBokara Anatonus Yakup B uHtepecax Muxauna Uyrypsny,
obBunsiemoro o aery Ne 1-65/2018, paccmatpuBaemomy cynom Kummmnay,
cekTop byrokaHsb.

2. Hacrosmiee onpeneneHue siBIsSeTCs OKOHYATEIbHBIM, 00XKaJI0OBAaHHIO HE
HOJUIEKHT, BCTYNAET B CHITY CO JIHSI IPUHATHS U myOaukyercs B «Monitorul
Oficial al Republicii Moldovay.

IIpencenaren Jlomanka MAHOJIE

Kuwunsy, 13 anpensa 2021 o.
OKC M 56
Heno Ne 79g/2021 .



