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Mr Alexandru Tanase, President of the Constitutional Court of the Republic of Moldova

I am delighted to greet you here in Chisinau, at the
International Conference “The role of constitutional justice
in protecting the values of the rule of law”, carried out by
the Constitutional Court and by the Parliament. I would like
to welcome the participation at the Conference of the first
Presidents of the Republic of Moldova, Mr Mircea Snegur
and Mr Petru Lucinschi, as well as well as the former ad
interim President of the Republic, Mr Mihai Ghimpu. It is a
special pleasure for me to welcome at this event the President
of the Venice Commission, Mr Gianni Buquicchio.

This year, we have celebrated 20 years from the adopti-

Mr Alexandru Tanase, on of the Constitution of the Republic of Moldova. This 20™
President of the Constitutional

Court of the Republic of Moldova Anniversary of the adoption of our Constitution of 29 July

1994 is an occasion to undertake an overview and to reflect
on the future of the rule of law and democracy in our country.

Our great politician, jurist, scholar and writer, Constantin Stere was saying
that the State is a legal coat of the people. If we accept that the State is a legal
coat of the people, the legal coat of the State is the Constitution. The adoption of
the Constitution was a decisive moment in embodying the fundamental goals of
the Declaration of Independence of the Republic of Moldova. The Constitution
granted to the Republic of Moldova a constitutional order, in line with the ideals
and aspirations from the Declaration of Independence. The Preamble of the
Constitution itself mentions it expressly that the Basic Law has been adopted
“Stemming from the secular aspirations of the people to live in a sovereign
country, expressed by the proclamation of independence of the Republic of
Moldova.”




Mr Alexandru Tanase, President of the Constitutional Court of the Republic of Moldova

Following more than four decades of totalitarianism, the people of the Re-
public of Moldova have embraced the values of civilised world, values founded
on respect and promotion of the rights and freedoms of the citizens an on the
equality before the law. The Constitution of the Republic of Moldova of 1994
represented the basis for market economy, build-up of social justice, structuring
of civil society and a start to the European integration process of the Republic of
Moldova. Another equally important goal of the new Constitution was to build-
up from scratch state institution inherent to the existence of an independent sta-
te, totally different from those of the former Soviet province, as well as to ensure
those institutions with mechanisms of democratic functioning, in accordance
with the aspirations of the people of the Republic of Moldova.

The two decades from the adoption of the Constitution may be examined
in more ways. I would like to stick to one aspect I consider especially relevant
to post-totalitarian and post-colonial societies. The constitutional system of the
Republic of Moldova passed the most relevant test of democracy: the democra-
tic alternation of power, as a result of free elections. The Republic of Moldova
had 4 presidents and two ad interim presidents. In 23 years of independence
there was a succession of 14 governments in power, now being the 15" one. In
the fall of this year, we are going to have ordinary parliamentary elections, con-
ducted on the ground of political pluralism. This aspect inspires optimism, as it
confirms the viability of constitutional democracy in the Republic of Moldova.

Twenty yearsis a period of time which allows us to undertake certain evaluations
and make plans of further development of our State. The Republic of Moldova
passed through two phases of constitutional development. The first phase refers to
the period when the Republic of Moldova may be considered a presidential or semi-
presidential republic. The President of the State used to be elected by the people
and, subsequently, he was entrusted with wide prerogatives, as by this granted
mandate, the people delegated him a part of its sovereignty. The second phase

of constitutional development matches the features of a parliamentary republic,
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Mr Alexandru Tanase, President of the Constitutional Court of the Republic of Moldova

where the prerogatives of the President of the country are more narrow. The head
of the State shall be elected with the vote of 3/5 of the MPs.

Unfortunately, the political context of the last decade did not permit to finalise
the constitutional reform undertaken in 2000 and the parliamentary procedure
of electing the head of state remains an imperfect one. This has repeatedly
triggered the mechanism of dissolution of the parliament when the head of state
had to be elected. Due to the fact that the Article 78 of the Constitution has not
been amended, as recommended by Venice Commission, there is a risk of the
same deadlocks, which can lead to an endlessly repeat of the same procedure
of presidential elections, thus generating a vicious circle of elections and
dissolutions. Stemming from the abovementioned, it is necessary for that the
next parliament to finalise the constitutional reform of 2000, so that there
would be avoided constitutional deadlocks. By eliminating the mechanisms that
generate a disbalance of constitutional institutions, there would be saved the
coherence of the Constitution.

A good part of the national territory of the Republic of Moldova is still under
foreign military control and Moldovan citizens from occupied territories do not
enjoy the protection of rights and freedoms guaranteed by the Constitution.
The transition from former Soviet province to an independent state outlived
the initial expectations, which delayed the build-up of a genuinely competitive
economy, in line with constitutional principles and values. Unfortunately, a large
portion of constitutional values remains a set of pompous phrases which shall be
tilled with practical content.

The constitutional text is not a mathematical formula, so that it would leave
room for interpretation. The Constitution, in general, represents the result of
specific historical, political, social and economic conditionings, which confer
it what we as constitutionalists call it constitutional identity. When finding
legal solutions, particularly in case of the most difficult ones, these aspects
should also be considered. During its 20 years, the Constitutional Court of the

11



Mr Alexandru Tanase, President of the Constitutional Court of the Republic of Moldova

Republic of Moldova played an important role in guaranteeing the supremacy
of the Constitution. The Constitutional Court has been conceived by the
constitutive legislator following the Kelsenian model of constitutional justice.
The Constitutional Court of Moldova is a specialised authority of constitutional
jurisdiction, separated from the system of law courts, independent from any
other public authority, its duties being established in the Constitution itself.

I would like to shortly address the topic of independence of the Constitutional
Court. A Constitutional Court will always be subjected to more or less critical
remarks, as its rulings cannot satisfy all the interested parties. At the end of
the day, the attitude towards the rulings of the Constitutional Court points
to the political maturity level of political actors and of the society as a whole.
In a democratic society anything can be criticized, including a ruling of the
Constitutional Court, however a critical remark on a ruling of the Constitutional
Court should not generate the annihilation of the institution itself. The former
President of the Federal Constitutional Court of Germany, Mrs Jutta Limbach,
was saying, a decade ago: “a democratic state can indeed also exist without
constitutional justice, but no one can question the issue of constitutional justice
in a state it already exists, without being suspected of totalitarian ideas.”

The people of the Republic of Moldova, proclaiming independence, made
the choice for a democratic government and for the rule of law. Given democracy
and rule of law are fundamental constitutional values, public authorities are
compelled to act loyally with regards to the Constitution. The strict respect for
the supreme principles and values represents in a practical way the test of the
efficacy of the Constitution as a constitution of a state governed by the rule of
law, and depriving citizens of a functional interpretation and enforcement of the
Constitution would mean to deprive them of what is considered the greatest
public good - confidence in its efficacy.

12




Mr Alexandru Tanase, President of the Constitutional Court of the Republic of Moldova

Our reunion at this solemn meeting comes to once again underline the crucial
importance of the Constitution of 1994 in edifying the state of the Republic of
Moldova. A constitution is not only the basic and founding law of the state, it
also being a future project. Our citizens see their future in the big family of
European countries. Following the proclamation of independence of the Repub-
lic of Moldova, European integration is the most ambitious and far-reaching
national project. I would like to believe that the International Conference of
Chisindu on “The role of constitutional justice in protecting the values of the
rule of law” will contribute to move closer to European standards and to edifying
a state governed by the rule of law.

13



Mr Nicolae Timofti, President of the Republic of Moldova

The 20" Anniversary from the adoption of the Constitution of our
country generates indeed - including today, in this room - a solemn
and sober ambience.

In 1994, the Constitution has instituted democracy and rule of law
in the Republic of Moldova, representing till nowadays a safeguard for
the sustainability of these values on our soil. Legislative abuses have
been prevented due to the involvement of the Constitutional Court.

The constitutional concept and set of principles and norms of the
Basic Law served as a foundation for subsequent processes and laws,
and for relations within the society, whereas human dignity, human

rights and freedoms, as well as political pluralism have acquired a

Mr Nicolae Timofti,  meaning of a permanent and unquestionable goal. The provision on the
President of the Republic

of Moldova  PrioOrity of international regulations over domestic laws played the role

of a safeguard in respecting human rights and freedoms in the Republic
of Moldova.

As with regards to the institutional framework established by the
Constitution, it ensured the development of main state powers, including by
their placement within the international economic system.

The Constitution set out the movement of the Republic of Moldova towards
civilised world of the Euro-Atlantic community, which we did throughout
these 20 years, with a varying pace indeed, but in a progressive and continuous
manner.

In 1995 we have become a Member State of the Council of Europe, so that
in 2014 we have acquired the status of associated country with the European
Union. Thus, the Constitution grounded all our agreements and relations with
international community.

14




Mr Nicolae Timofti, President of the Republic of Moldova

At the same time, the Basic Law has been amended, given that it is not
immutable, but on the contrary — certain provisions are imperfect, imprecise or
outdated, as for instance is the provision of Article 13 on the name of the official
language of the country, which has just recently been clarified by an interpretation
given by the Constitutional Court. There have also been discussions related to
the position of Prosecutor’s Office among law enforcement bodies, including the
procedure of appointing the Prosecutor General, as well as the election modality
of the president of the country. The most important constitutional reform
undertaken in 2000 year has not shed suffice light on certain provisions, so that
in the last years the debates on reviewing the Basic Law have heated up, being
followed by discussions on the opportunity of examining a number of powers
of the Constitutional Court. It looks to me perfectly normal and useful for a
Constitution to be adapted to the new political, economic and social realities.

I see these discussions as being useful when all the relevant stakeholders are
involved — the 3 powers of the state, political parties, constitutional experts and the
whole society. We have in this regard a reliable counterpart and a valuable referee,
the Venice Commission. We highly appreciate the expertise we have been provided
with throughout the years by the Commission. I hope that in a foreseeable future,
the Republic of Moldova will manage to secure the intellectual and political
potential in order to be able to adopt, in cooperation with the Venice Commission,
a new Constitution. I do hope we are not far away from that moment.

As I have pointed out earlier, the constitutional framework covers overall
the whole organic and legislative spectre, being ongoingly improved by the
Parliament. The weight and value of the constitutional text should matter
decisively for a legislative process in a continuous manner and the judgments
of the Constitutional Court must be strictly observed, aiming at ensuring the
development of the rule of law in the Republic of Moldova.

At the same time, it is extremely important to apply the value system
provided by the Basic Law, to spread the meaning of the Constitution in the daily
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OPENING WORD
Mr Nicolae Timofti, President of the Republic of Moldova

life of the people. Citizens are waiting, first of all, for the state institutions and by
the civil servants to catch up with all the progressive trends of the Constitution.
I am certain this is possible, considering Moldova has European reflexes

and aspirations.
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OPENING WORD
Gianni Buquicchio, President of the Venice Commission

2/()” ANNIVERSARY

CONSTITUTION

It is a great pleasure for me to be in Chisinau today,
to celebrate the 20" anniversary of the Constitution of the
Republic of Moldova.

The adoption of the Constitution is an important event
in the history of a country. I remember when the Republic
of Moldova joined the Council of Europe in July 1995, and
then the Venice Commission, less than one year later, in
June 1996.

Cooperation between the Venice Commission and the
Republic of Moldova has already started in 1993, when the
Commission provided comments on what was then the draft

Mr Gianni Buguicchio, ~Constitution of your country. The Republic of Moldova’s
President of the Venice Commission  pew Constitution was adopted in 1994, and through it the

country’s Constitutional Court was established in 199S.

We know that constitutions guarantee the separation
of powers, the rule of law and the protection of fundamental rights. These
basic principles and constitutional values need to be respected in order to
provide the basis for peace and stability in the country. But the implementation
of constitutions, tool turning the abstract provisions into rules that govern
everyday life, is an audacious task and should not be the sole responsibility of
the legislator. This task is therefore also entrusted to other organs, in particular,
to the judges, and first and foremost, to the constitutional judges. This is an
important development to observe, and this is where the constitutional justice
comes into play.

Mr. President, the Republic of Moldova’s Constitution was the basis for
the establishment of your country’s Constitutional Court. This Court is an

17
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Gianni Buquicchio, President of the Venice Commission

important institution that has helped in providing constitutional stability in
the country and it continues to contribute to the development of democracy
in Moldova today. At the same time we are all aware of what can happen if
constitutions are manipulated by the political agenda of the day. This is where
the role played by the Constitutional Courts is crucial, they are in charge of the
Constitution, they are the guarantors of the Constitution and this role should
not be underestimated. It is therefore very important that this Court renders its
judgments independently, without any political influence.

I believe that the Constitutional Court not only provides for the stability of
the Constitution and respect for the rule of law, but has, beyond this classical
approach, a distinctive role to play in strengthening continuity and development
of democracy and the rule of law, using the Constitution as its main pillar.
However, as a result of international cooperation, the experiences of other courts
and the exchanges of decisions through conferences, has helped constitutional
courts in further building their legitimacy.

The Venice Commission as part of the Council of Europe, whose aim is to
protect human rights, democracy and the rule of law, understood from the very
beginning that the dissemination and consolidation of the common constitutional
heritage is key in strengthening common standards throughout Europe and
beyond, based on the continent’s fundamental legal values. This is what the
Venice Commission calls cross-fertilization, and while Constitutions may
differ, their basic underlying principles, such as the respect for the constitution
and the rule of law, are the same. This, in turn, helps in promoting further
development of the common constitutional heritage throughout Europe. The
Venice Commission has done this through the publication of its Bulletin of
Constitutional Case-Law and the CODICES database, as well as the organization
of seminars, and now, through the World Conference on Constitutional Justice.
The Constitutional Court of the Republic of Moldova is the founding member
of the World Conference on Constitutional Justice.

18




Gianni Buquicchio, President of the Venice Commission

The topic of today’s Conference is “The role of the constitutional justice in
protecting the values of the rule of law”. The Venice Commission sees constitutional
justice as providing for the respect of the Constitution, democratic principles
and fundamental rights, and it also plays an important role in strengthening the
democracy and in ensuring its continuity.

Constitutional justice is the key element in fostering and deepening the
basic values that are contained in constitutions that form the basis of the work of
Constitutional Courts whose decisions have a decisive impact on society. There
is a general concern for the defense of the human rights and the rule of law, and
in doing so the increasing mutual inspiration, that Constitutional Courts of
different countries draw from one another, is encouraging.

The definition of the Rule of Law, according to Lord Bingham, is “all persons
and authorities within the state, whether public or private, should be bound by,
and entitled to the benefit of law publicly made, taking effect generally in the
tuture and publicly administrated in the courts”. The Venice Commission report
on this issue, which was adopted in 2011, bases itself on this definition and di-
vides it into eight ingredients:

— accessibility of the law, i.e. that it be intelligible, clear, and predictable;

— questions of legal rights should be normally decided by law and not by

discretion;

— equality before the law;

- power must be exercised fully, fairly and reasonably;

— human rights must be protected;

- means must be provided to resolve disputes without undue costs or delay;

— trials must be fair;

— compliance by the state with its obligations in international law, as well as

in national law.

On the national level, the Constitutional Court has an important role to
play in the implementation of the rule of law. It is important to stress here that

19



Gianni Buquicchio, President of the Venice Commission

the rule of law should not be seen as a blind or sick execution of the laws, which
should perhaps be referred to as the rule by the law, but that it is foremost a
task of the legislator to adopt laws which are in conformity with the democratic
principles of the separation of powers and the respect for human rights.

The Republic of Moldova has faced a number of constitutional challenges,
ranging from the struggle with the political and institutional stalemate that
resulted from the constitutional provisions on the procedure of the election of
the President to last year’s adoption of the draft amendment to the law on the
Constitutional Court which would have allowed the Parliament to remove the
judges from the Constitutional Court on a vote of no confidence of three fifth
of its Members.

Subjecting its judges to the need of being trusted by Parliament would
have impeded the Constitutional Court’s independence, since one of its role
is precisely to control the work of the Parliament. Furthermore, to prevent the
resurgence of the political and institutional stalemate that occurred not so long
ago, your country was invited to revise its Constitution in order to strengthen
the system of checks and balances and to clearly set out the competences of the
Constitutional Court.

Moreover, already back in 2004, a proposal to introduce an individual
application procedure in front of the Constitutional Court of Moldova was
discussed. At that time the Venice Commission very much welcomed this
initiative as providing for a better and more effective protection of fundamental
rights.

As you have already said, Mr. President, I would like to take this opportunity
to encourage the Republic of Moldova to reconsider the introduction of
such a procedure in front of its Constitutional Court and to also urgently
consider amending constitutional rules on the election of the President of the
Republic.

20




Gianni Buquicchio, President of the Venice Commission

The reform process in Moldova is ongoing and, although there have been
shortcomings, there are signs that the country is moving in the right direction
with the enactment on the 11" August 2013 of the Law on disciplinary liability
of judges, which was the last item of the package that included 11 laws the
Government had undertaken to get enacted. Moldova is also looking forward to
its Parliamentary elections on the 30" of November 2014.

Let me end by saying that I wish a very interesting discussion on the Role
of constitutional justice in protecting the values of the rule of law and to take this
opportunity to congratulate the Republic of Moldova on the 20™ anniversary of
its Constitution.




Mr Igor Corman, Speaker of the Parliament of the Republic of Moldova

It is my pleasure to greet you at this International Conference
dedicated to the 20" Anniversary of the Constitution of the Republic
of Moldova. It is a special reunion for our country which, symbolically,
closes up the series of important events we had in 2014. It is a year that
is going to be written in our history as a new beginning for the Republic
of Moldova.

The two decades since the adoption of the Constitution encompass
times of quest, challenges, but also achievements. During this period of
time, the Basic Law went through a number of constitutional reforms,
but they did not touch the aspiration of our people for a dignified life. In
building up our State, the Constitution fulfilled and it is still fulfilling

Mr Igor Corman, one of the most important missions — being a factor of stability of the

speaker of the Parliament  ggcjety. The Basic Law protects citizens by guaranteeing human rights
of the Republic of Moldova

and fundamental freedoms, ensuring the respect for the separation of
powers in the State and political pluralism.

The supremacy of the Constitution is guaranteed by the Constitutional
Court. As the Basic Law itself provides, this is the sole authority which aims to
ensure the implementation of the principle of separation of State powers and the
respect for the responsibility of the State towards the citizen.

In this process, an important role is also played by the Parliament, being
in charge with ensuring the development of legislative framework in relation to
constitutional review, and with enforcing the judgments of the Constitutional
Court. In other words, the judgments of the Court may be discussed by political
actors, but they are undoubtedly enforced by public authorities. Only a strict
observance of the rulings and interpretations delivered by the Constitutional
Court can safeguard peace and cohesion in the society.

22




Mr Igor Corman, Speaker of the Parliament of the Republic of Moldova

Among all the subjects entitled to submit applications, most of the authors
on constitutional review are the MPs, who can apply both as a group and as
individuals. This tool is traditionally used, particularly recently, more and more
intensely, by the opposition as this contributes not only to the observance
and development of the pluralism, but it also prevents eventual abuses from
the majority in power. In the context of enlarging the access to constitutional
justice, the Parliament examined the draft law on the opportunity to entitle
local authorities to submit applications before the Constitutional Court.

Any Basic Law provides that its provisions can be modified, amended or
repealed. Howsoever we were proud of our Constitution, once the time passes,
things are evolving, society is changing, as well as political reality. Since the
adoption of the Constitution, there have been reviewed 40 constitutional norms.
The constitutional reform of 2000 was a substantial one, which led from a
semi-presidential republic to a parliamentary one, following the modification of
the procedure of presidential elections. It is true that following this reform we
also inherited the provision on the election of the head of the state with a vote
of 3/S of the MPs, which was at the basis of a number of political crisis and
caused Parliament dissolution for 3 times. Aiming at reviewing the procedure
of presidential elections, in 2010 there was carried out a referendum which
was not validated, though. There have been more proposals on reviewing the
Constitution by the Parliament, but no political consensus was reached. This
provision of the Constitution was not modified and there exists the risk of
repeating such situations in the future. Subsequently, an important task of the
future Parliament, which I hope will consist of political forces that would be
more willing to cooperate, make compromises and reach a consensus, will be to
solve this issue and to examine the opportunity of operating other amendments
in the Basic Law of the country.

As I was saying at the beginning of my speech, this Conference concludes
a series of important events for our country in 2014. When I am saying this, I
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Mr Igor Corman, Speaker of the Parliament of the Republic of Moldova

am referring to important results related to European integration: the right to
travel with no visa within European community, as well as the signature and
ratification of the Association Agreement between the Republic of Moldova and
the European Union, subsequently its provisional enforcement starting with
1 September 2014. The association of the Republic of Moldova with the EU
represents a partnership based on the respect for shared grounding values of the
EU, such as democracy, the respect for human rights and fundamental freedoms,
as well as rule of law.

Our country is now living a crucial period of time for its future. Facing new
domestic and external challenges, we need unity and solidarity in the whole
society and political elite, in order to speed up the implementation of our project
of country modernisation based on the European model. Our citizens will be
called to cast their votes on 30 November 2014 in the parliamentary elections. It
will be a real test of democracy of our country. We must make all the efforts and
provide all the conditions in order for the elections to be free and fair. And the
Constitutional Court, applying the procedure of constitutional review will put
the final seal on the elections result.

Finally, I would like to wish all the participants of this Conference fruitful
discussions and I wish to enjoy discovering or re-discovering Moldova!
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OPENING WORD
Mr lurie Leancd, Prime Minister of the Republic of Moldova

I would like to commence my speech by appreciating
the initiative of the Constitutional Court of the Republic
of Moldova to carry out this International Conference
dedicated to the Role of Constitutional Justice in protecting the
values of the rule of law, aiming at improving and perpetuating
these democratic aspirations, in order to ensure the balance
and supremacy of the law in the state. And I would also like
to congratulate, on behalf of the Government, the judges
and employees of the Constitutional Court on the occasion
of the 20"™ Anniversary of the Constitution of the Republic
of Moldova.

Mr lurie Leanca, All of us in the Republic of Moldova, in this year, we
Prime Minister of the
Republic of Moldova

celebrate 20 years from the adoption of the Constitution of
our country. The anniversary grants us the occasion to recall

the history of the Basic Law, to reflect on the impact it had
in the short history of our State, but also to design the future. The Constitution,
having been adopted by the Parliament 20 years ago, is not only a legal act, but
also a moral and political one, expressing our desire to create a democratic and,
by all means, a functional state.

If we are to speak about the timeframe, 20 years represent a quite short
period. But if we are to undertake an assessment of the changes, we are going
to see that a lot has been achieved. However, considering the maturity level of
civil society, political and legal culture, we are still at the beginning of the road,
although I am convinced this is a certain and positive beginning. All these
accompany our thoughts and discussion with regards to the Constitution.

2()‘” ANNIVERSARY

CONSTITUTION
OF THE REPUBLIC oF MOLDOVA
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Mr lurie Leancd, Prime Minister of the Republic of Moldova

In the last years there are more voices heard on the need to change the Basic
Law. This raises a number of questions, such as: whether the current provisions
of the Constitution are in line with reality, with current issues and, certainly,
with today’s goals. Subsequently, there are many discussions on the way should
be shared the responsibilities and offices between different state authorities, how
there can be improved the management of judiciary and ensured its impartia-
lity, which is the optimal modality in amending the Constitution, so that people
would know that they can freely enjoy and defend their rights. All the public
debates on this issue are driven by people’s desire to see an improvement of
the legal framework and of their related procedures. These are the debates
that western democracies had only some decades ago, states which are now a
model for the Republic of Moldova, even though their constitutionalism evolved
throughout centuries.

Subsequently, I urge you not to fear to undertake an exchange of views
and to debate, with one condition, though: all the debates, especially those
on amending the Constitution of the Republic of Moldova, to act with a high
responsibility, considering all possible consequences for citizens and for the
State. I strongly believe that the value of the Constitution does not rely only on
its text. The vitality of a Basic Law is not fuelled only by the founding values
of a society, on traditions, ideas, customs, political and public dialogue between
institutions. And I am sure that the respect for the values and principles provided
by the Constitution may be strengthened by our deeds. The Constitution set
out our common dream of a country we wished to live in. Today, it depends on
each one of us and on all of us together when and how this dream will come
true.

Honourable audience, every one of us brings in new experiences, new
judgments of the Constitutional Court, new trends in constitutional doctrine.
All of these not only put in a new light the content and the spirit of the
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Constitution, but also emphasize our deep respect and strong commitment to
the Constitution.

Although it is my wish to only see positive developments, it is also a reality
that there have been threats to our Basic Law. There have been various attempts
to use the text of the Constitution in political or group interests. It is clear that
such situations are not admissible, as they could transform the Constitution in an
empty set of nice words. But, the reality should be different. The Constitution is
the highest law of the country establishing limits for state authorities, the exact
role of the Constitutional Court, ensuring human rights protection.

It seems we forget an axiomatic fact: the Constitution of a country is not a
convenient law, being needed only when its provisions are adequate in a given
situation and which can be ignored when they are not desirable. The Constitution
must always be respected. This is our goal: to delimit the responsibilities of all
State powers and to guarantee that all public authorities act in strict compliance
with the Basic Law. Only then we are going to be a truly democratic state and
only then the rights and freedoms of the citizens will be enforced efficiently.

I wish you good luck in achieving this aspiration and the strength to respect
and make others respect the Constitution of the Republic of Moldova.
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Dr. Brigitte Bierlein,
Vice-President of the
Austrian Constitutional Court

high courts.

THE PRINCIPLE OF PROPORTIONALITY

Let me first thank the Constitutional Court of the
Republic of Moldova — and, in particular, its President Mr.
Alexandru Tanase — for having invited me to participate in
this international Conference on the occasion of the 20th
anniversary of the Constitution of the Republic of Moldova.
My sincere congratulations on your anniversary and my best
wishes for a peaceful, prosperous and successful future.

It is a great honour and pleasure to be here today and to
speak to you about PRINCIPLE OF PROPORTIONALITY.

The issue, namely the question of general interest, or
more simply said, of finding a balance between the rights
of the individual and the rights of the community, is a topic

that has been hotly debated in Europe, and not just by constitutional or other

It is a permanent challenge: how to guarantee safety and at the same time
protect individual liberties.

By definition, any treaty and any law for the protection of human rights
gives priority to rights. The goal is to protect certain individual, fundamental
interests — not only from arbitrary state power, but also from collective interests.

The former President of the European Court of Human Rights Rolf Ryssdal
once said that “[t/he theme that runs through the Convention [on Human Rights and
Fundamental Freedoms| and its case law is the need to strike a balance between the
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general interest of the community and the protection of the individual’s fundamental
rights”.

In this, the former President was simply repeating, almost word for word,
the dictum of the Court of Human Rights in the case Soering vs. United Kingdom,
where the European Court of Human Rights stopped the extradition of an
European citizen to the USA, as he would have faced inhumane and degrading
treatment.

There is no doubt that the European Court of Human Rights — as well
as the national constitutional courts — try to find a balance, both in their
interpretations of the law, as well as in their decisions. This balance, governed by
the principle of proportionality, “has acquired the status of general principle in the
Convention system”.

However, the rights conferred by most documents, whether national or
international, are not absolute.

Let us take the European Convention on Human Rights as an example: All but
four of the rights guaranteed in it may be restricted in specified circumstances.

o First, certain rights are subject to what may be termed “express definitional
restrictions”, limiting either their content, the circumstances in which they
apply, or the persons who are entitled to them.

« Second, according to Article 1S ECHR, all except the absolute rights may
be suspended “in time of war or other public emergency threatening the life of
the nation” provided this is “strictly required by [...] the situation”.

« Most controversially, however, are those Articles which contain general
exceptions primarily of a collective nature. This category differs from
the other limitations in requiring case-by-case judgments as to whether
priority should be given to individual rights or to public interest goals.

The term “general” or rather “public interest” is used to justify interference
with two rights only:
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« the right to peaceful enjoyment of possessions (Art. 1 of Protocol No. 1),
and

« the right to liberty of movement and freedom to choose residence if one is
lawfully within a territory (Art. 2 sec. 1 and 4 of Protocol No. 4).

Other rights, however, are limited by a range of more specific “legitimate

purposes”.

Best known are Art. 8 to 11 ECHR (for example the rights to respect for
private and family life, home and correspondence, or the right to freedom of
thought). But similar restrictions also apply to the rights to a public trial (Art. 6
sec. 1), of free movement and choice of residence, or to leave any country (Art. 2
sec. 2 of Protocol No. 4).

The exceptions are not identical under each Article, nor are they exclusively
collective in nature. Some rights, for example, may be limited in order to uphold
the rights, freedoms or reputation of others in general, or of specific groups.

Nevertheless, the majority of legitimate purposes mostly fall into one of two
categories:

1. what may be termed “pure” public interests (such as protecting public
safety, public order, health, morals, and national security, preventing
crime and maintaining the economic well-being of the country) or

2. what benefits the public generally, as well as identifiable individuals (such
as maintaining the authority and impartiality of the judiciary, protecting
the interests of justice, preventing the disclosure of information received
in confidence and maintaining territorial integrity).

There are also slight variations in the conditions which have to be met

before these exceptions are satisfied.

Under Art. 8 to 11 and Art. 2 sec. 2 of Protocol No. 4, interferences must
be prescribed by, or be in accordance with, the law and must be necessary in a
democratic society.
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The interpretation of these exceptions will clearly be a crucial determinant
of the practical significance of the Human Rights Act.

When a justification is pleaded with respect to a prima facie interference
with a right, the following three questions are typically addressed:

1. Was the interference in accordance with, or prescribed by, law?

2. Was it genuinely in pursuit of one or more of the legitimate purposes at

issue?

3. Taking all relevant circumstances into account, was it necessary in a

democratic society for those ends?

Given the broad terms in which the legitimate purposes are framed, the
second question is rarely problematic. The first and last questions are therefore
the crucial ones.

Both, the rule of law and democratic necessity, could be treated as formal
hurdles designed to ensure that impugned actions have been through a process
of democratic legitimation and do not restrict individual freedom more than is
strictly required.

Alternatively, they could be given substantive content and used as objective
standards by which to determine the legitimate scope of individual rights and
collective goals.

Although the Convention on Human Rights and Fundamental Freedoms has
been part of the Austrian Constitution since 1964, it took about 15 years until
the end of the 1970s for the Austrian Constitutional Court to start dealing with
guarantees of the Convention in earnest. The year of 1984 marked a watershed
in the Austrian Constitutional Court’s judicial doctrine on fundamental rights.
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The Constitutional Court developed the principle of proportionality for
cases pertaining to fundamental rights, a principle, which also applies in cases,
where this is not expressly mentioned in the wording of the law.

Furthermore, in its jurisdiction the Constitutional Court follows the
principle, that interference in fundamental rights may only occur, if it is suited
to achieve the objective, is necessary and not excessive.

An interesting example of this jurisdiction is the decision of June of this
year, when the Constitutional Court decided on whether the law pertaining to
data retention was constitutional.

The Constitutional Court found that it was unconstitutional and justified
its decision as follows (I can only give you a short version here, the decision,
however, is available for download on our website):

1. Any interference with fundamental rights which is as massive as data
retention must conform to the Austrian Data Protection Act and the
European Convention on Human Rights.

2. Whether such interference is constitutionally admissible depends on the
following three points:

« the stipulated conditions for the storage of such data,
« the requirements governing their deletion, and
« the security measures in place for access to retained data.

3. Furthermore, several specific legal safeguards were missing, such as
« the precise clarification of the retention duty,

« the requirements applying to data access, and
« the obligation to delete data.

4. Of course, the Constitutional Court is aware that the new communication
technologies present new challenges in the fight against crime. The tools
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used in this fight must, however, be proportionate. The law under review
was clearly disproportionate.

Mister President, excellencies, ladies and gentlemen - I hope, that I
managed to give you a brief overview of the challenges the European Constituti-
onal Courts will face in future.

Again, thank you very much for your kind invitation to speak here today.
And once again, my best congratulations on behalf of the Austrian Constitu-
tional Court!
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PUBLIC INTEREST IN THE CASE LAW
OF THE CONSTITUTIONAL COURT OF THE
CZECH REPUBLIC

Introduction

The Constitutional Court is a judicial body entrusted
with the protection of constitutionality; however, it is set
apart from the system of general courts. Compared to
institutions with an analogous mission in the context of

Europe, it is one of the most powerful in terms of the scope

Prof. Jiti Zemanek, . . . .
Justice of the Constitutional Court  Of its powers. Constitutional complaints against unlawful

of Czech Republic, Professor jnterference by public authorities with fundamental personal
at Charles University in Prague . . .
rights and freedoms guaranteed by the constitutional order,
and, on the national level, directly by binding international
standards (in particular by the European Convention for the Protection of Human
Rights and Fundamental Freedoms, and the Charter of Fundamental Rights of
the European Union), represent - in addition to the review of constitutionality
of laws and international treaties, decisions on issues concerning elections and
political parties, actions filed against the president of the country, resolution
of conflicts of jurisdiction or enforcement of decisions of international courts
— its by far most extensive agenda. Constitutional complaints may be filed by
individuals and self-governed territorial entities (municipalities, regions) within
two months from the exhaustion of all procedural remedies available to them

under the law for the protection of their rights. Access to the Constitutional
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Court is free; however, the complainant must be legally represented by an
attorney-at-law. Cases are usually heard by tribunals consisting of three judges,
or, in rare instances, by a plenum of fifteen judges. Decisions of the court are
binding on all bodies and persons, established case law is of a quasi-normative
(precedential) nature. The Constitutional Court of the Czech Republic has been
in existence since the inception of the country, i.e., since 1993 (its predecessor
operated briefly during the first Czechoslovak Republic, but not during the Nazi
and Communist totalitarian regimes), and its seat is in Brno, i.e., outside the
legislative and executive power center.

The position of general interest in the human rights agenda of the Czech
Constitutional Court is somewhat ambivalent: on the one hand, it is a tool
giving effect to the guarantees of fundamental rights where their status positivus,
i.e., guaranteing claims against public authorities, is invoked, for instance, in the
areas of social rights or access to services of general economic interest; on the
other hand, in necessary cases and to the necessary extent, it exerts a restricting
influence over the exercise of fundamental rights - typically in the case of
freedom of speech of the media in conflict with the protection of privacy of those
on whom the media are reporting and who invoke their status negativus against
interference with their private sphere; in the above-described constellation, the
general interest of informing the public is then a kind of “antithesis” of the liberal
essence of fundamental rights in a democratic society, based on the rule of law.
The role of the Constitutional Court is thus obvious: to seek and effectively
enforce, on the level of constitutional law, a fair, i.e., duly substantiated, balance
between competing, qualitatively mutually incommensurable social values:
fundamental rights and general interest. At the same time, under conditions
stipulated by the constitutional Charter, the European Convention for the
Protection of Human Rights and Fundamental Freedoms, or the Charter of
Fundamental Rights of the European Union, as the case may be, the boundaries
of fundamental rights and freedoms may be regulated only by law, must apply
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equally to all identical cases, must examine the substance and purpose of such
rights and freedoms, and must be misused for purposes other than those for
which they were laid down. The mutual relationship of fundamental rights and
general interest is exclusive where the two values cannot be fully upheld side by
side, and one must (partly) give way to the other, but inclusive in those cases
where respecting one of the values is a condition for the fulfillment of the
other. These general maxims generally form a part of constitutional doctrines
in all European countries. However, the interpretation and application of these
principles in the daily practice of constitutional justice may vary.

The Czech Constitutional Court does not view itself as the sole guarantor
of this task: rather, it strives to ensure that the protection of fundamental rights
against unlawful interference or qualified inactivity of public authorities, as
well as cases of their legal restriction, are under control already at the level of
the general judicial system, with respect to which the Constitutional Court is
in a subsidiary position (as ultima ratio). Its attitude is due i.a. to the fact that
general interest is primarily of an extra-legal (political) origin, and is vague as
a legal notion, cannot be defined in an exhaustive manner on general level, and
it only assumes features graspable in terms of constitutional law in the context
of a specific law, to which numerous provisions of the catalogues of human
rights law refer. It only gains full normative form on the basis of case law, i.e.,
interpretation in connection with a specific situation and individual case. This
is due to the fact that the meaning of the notion of “general interest” varies in
different legal relations and areas. The constitutional Charter expressly refers
to it only in connection with forced restriction of ownership (expropriation) in
its Article 11 (4). Elsewhere, the Charter permits restriction of a fundamental
right, for instance, on the grounds of public security and order, health and
morality, crime prevention, etc.; the Constitutional Court encompassed same
under the notions of “public goods” or “public good”. It noted in that context
that any restrictions of the exercise of fundamental rights are only conceivable
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when there is an extremely intense general interest, their negative impacts
need to be minimized, and they may only be used as a last resort; their
consequences must not outweigh the benefit associated with the general interest
in the implementation of restrictive measures. The Constitutional Court seeks a
balance between the two values by applying the proportionality test.

Several examples of case law of the
Constitutional Court pertaining to general interest
in the context of selected legal areas

1) Not every collective interest can be viewed as a general interest of the
society: only an interest that can qualify as an interest of general benefit
can be understood as such. In many cases, the satisfaction of collective
interests of certain groups may be in harsh conflict with the general
interests of the society (Decision 1. US 198/95 of March 28, 1996 —
restriction of ownership title by the establishment of a lien).

2) General interest arises from the need to satisfy a necessity of life of a
broader unit state, territorial, social, etc. However, it is not conditioned on
an absolute necessity of such satisfaction. Were it conditioned on that, the
institute of expropriation would be practically debased, and the private
interest of owners would be disproportionately raised above general
interest (Decision Pl. US 34/97 of May 27, 1998 — process of reparcelling
in territories subject to incomplete land-consolidation proceedings; in its
decision, the Constitutional Court referred to the case law of the Supreme
Administrative Court of the First Republic; controversially: Resolution
PL. US 26/13 of August 5, 2014 — Mining Act).

3) General interest cannot be seen solely in the interest of the state or its
institutions, but also in the need of the society to (fairly) define the rights
of public owners in cases of their mutual conflict. According to the case law
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of the German Federal Constitutional Court, the condition of general
interest within the meaning of Article 14 (3) of the GG is satisfied
when expropriation (...) presumes heightened, substantively objective
public interest. According to the European Court of Human Rights,
measures pursuant to Article 1 (1) of the Protocol to the ECHR must
follow legitimate political purposes. These definitions have a common
denominator: their generality, which is due to the broad spectrum of
situations in which such condition needs to be examined (Decision III.
US 455/03 of January 25, 2005 — unauthorized construction).

4) General interest is established in the course of an administrative procee-
ding by the measuring of various particular interests, having considered
all conflicts and comments. The ratio decidendi of the decision, with the
issue of existence of general interest representing the central issue, must
then clearly indicate why general interest prevailed over a number of
private, particular interests. It must be found in the process of deciding
on a particular issue: it cannot be determined a priori. For those reasons,
the determination of public interest in a specific case is typically a power
vested in the executive, rather than legislative, power (Decision Pl. US 24/04
of June 28, 2005 - weir plants on Elbe river).

5) A certain aspect of human existence becomes a public good when it cannot
be divided into parts and attributed to individuals as shares conceptually,
substantively and legally: unlike public goods, fundamental rights and
freedoms are characterized by their distributivity. Aspects of human
existence such as personal freedom, freedom of speech, participation
in politics and the related right to vote, the right to hold public office,
the right of association in political parties, etc. can be conceptually,
substantively and legally divided into parts and those can be attributed
to individuals (Decision Pl. US 15/96 of October 9, 1996 — sale of
apartments of the armed forces in houses owned by the city of Kroméfiz).

41




“General interest — an instrument of human rights protection: seeking efficiency and balance”

6) Assessment of the nature of environmental protection as a public good
within the meaning of the Preamble and Article 7 of the Constitution
does not exclude the existence of a subjective right to a favorable environment
(Article 35 (1) of the Charter), as well as the right to seek same to the
extent defined by the law (Article 41 of the Charter) (Decision III. US
70/97 of July 10, 1997 — on protractions in proceedings).

7) Based on the above definition aspects of the delineation of public goods
protected by constitutional law, the effort to procure internal peace in
the society has to be added: it consists in due solution of crimes and just
punishment of their perpetrators by means of fair trial (Article 80 (1) and
Article 90 of the Constitution, Articles 39 and 40 of the Charter). The
individual instruments for the attainment of this public goods (good)
include evidence contemplated by the Rules of Criminal Procedure,
including the identification of persons and things (Section 93 (2) and
Section 103 of the Rules of Criminal Procedure) (Decision III. US
256/01 of March 21, 2002 — reconnaissance).

8) The prosecution of crimes, or their prevention, detection and investigation,
as well as the fair punishment of perpetrators, can undoubtedly be
viewed as a constitutionally approved general interest, or a purpose
which, on general level, justifies interference with the right to informational
self-determination (Decision Pl. US 24/11 of December 20, 2011 -
access of penal authorities to data on telecommunication traffic).

9) The need to protect information sources is so strong that many journalists
feel bound by professional codes of ethics which prohibit them from
disclosing their sources. Many journalists refer to such codes even before
courts, when ordered to disclose the identity of their sources. Despite
that, situations sometimes occur where the interests of journalist and the
right of the public to information clash with the interests of more or less
powerful individuals or institutions. Such conflict frequently relates to
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issues of justice, usually when the information in question is — or might
be — relevant to a criminal or civil proceeding. The Constitutional Court
then has to apply the test of proportionality to the conflict, and consider
whether in a particular case, the public interest in the disclosure of the
journalist’s information source is so strong as to prevail the constitutional
right to freedom of speech, from which the right of the media to keep
a source of information secret is derived (Decision 1. US 394/04 of
September 27, 2005 - the right of a journalist not to disclose his/her
information source to penal authorities).

10) In the mutual weighing of two contradictory provisions where (...) the
mutual conflict of existing constitutional values, i.e. (...) the right to
defense in criminal proceedings, which includes the right of the accused
to view documentary evidence and the right of free choice of counsel,
and the principle of protection of state interest in the secrecy of certain
information, plus the international security commitments of the Czech
Republic, the gravity of potential interference with the general interest
in complying with a commitment under international law (Decision PL. US
7/09 of May 4, 2010 - ad the principle of proportionality in the weighing
of a commitment under international law against the right to defense).

11) The selection of payers of a levy is not groundless and arbitrary, and the
general interest pursued by the law (protection of the national economy
and minimization of negative social impacts) is clear and obvious
(Decision PL. US 17/11 of May 15, 2012 — taxation of electricity generated
by photovoltaic (solar) plants).

12) The private law requirement of observance of contracts — the pacta sunt
servanda principle, or contractual freedom — and the employee’s duty of
loyalty to the employer, cannot a priori exclude another general interest,
i.e,, the interest of employees being able to approach public authorities
in situations where important social interests are threatened by the
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employer, such as protection of public health, environmental protection
or protection of clean water, or in situations where such public goods
have actually been compromised. In this particular case, when deciding
whether the sending of a letter alerting public authorities on the fact that
the employer — a waste water treatment plant — does not follow operating
regulations by the employee can constitute grounds for termination of
employment with immediate effect due to a particularly gross violation
of the work discipline, general courts failed to conduct an adequate
assessment and comparison of the general interest in environmental
protection and public health on the one hand, and the interest in
observance of contracts on the other hand (Decision IIL US 298/1 of
December 13, 2012 - loyalty to the employer).

13) The aim of parliamentary elections is not to obtain a differentiated
mirror image of political leanings of the electorate. The set up of the
electoral system must give consideration to the ability to govern, derived
from the volition of a reliable parliamentary majority, to adopt effective,
practically enforceable decisions. General interest thus requires that
certain integration stimuli be incorporated into the electoral system, for
instance, a closing clause concerning the entry of political parties into
the scrutiny for the conversion of votes obtained into mandates, provided
its amount does not jeopardize the representative democratic substance
of the elections. Such modification of the principles of proportional
representation (Article 18 of the Constitution) represents a legitimate
restriction of the equality of the right to vote and free competition of
political parties (Articles 21 and 22 of the Charter) (Resolution PI. US
2/14 of August 19, 2014 - Cesképirétskéstrana).
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European dimension of general interest

General interest in countries taking part in the European integration
process does not necessarily have a national dimension only. The justice system
in EU member states adopted a supranational level of general interest, embodied
in particular in secondary legislation of the EU, directly applicable on national
level, as a legal restriction of fundamental rights at national level. One of the first
cases where the European Court of Justice addressed this conflict (measures
under the Common Agricultural Policy v. constitutional protection of owner-
ship) included for instance judgments in 11/70 Internationale Handelsgesellschaft
44/79 Hauer. The constitutionalization of EU law also serves to strengthen
the respect of EU bodies for key general interests of the member states, as
represented by references to “national identity” (Article 4 (2) of the Treaty on
European Union), or rather “compliance with domestic regulations and practice”,
which leave room for the implementation of general interest, while applying the
EU human rights standards at national level (see in particular Title IV of the
Charter of Fundamental Rights of the European Union).

The Czech Constitutional Court indicated a good many times than it is
aware of this dimension of the problem (cf. for instance its “Lisbon” decisions —
PL. US 19/08 and PL US 29/09).

Summary

The Czech Constitutional Court does not understand general interest as a
sum of particular interests, nor does it view it as a value of an absolute nature,
conditioned on total necessity. When seeking a fair balance that would justify
the exceptional piercing of otherwise inviolable, unalienable, permanent and
irrevocable fundamental rights (Article 1 of the Charter) under a democratic
rule of law, the court examines the specific context of the case and applies the
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proportionality principle. Guided by these points of reference, the Constitutional
Court often finds itself on the thin line between judiciary reserve and
activism. The high number of constitutional complaints and the relatively low
number of complainants succeeding before the European Court of Human
Rights in Strasbourg testify to the authority it earned from the public through
its approach to this thankless task, and the respect afforded to the court by
public authorities. The Constitutional Court welcomes the opportunity to share
its experience with other supreme guardians of constitutionality in Central and
Eastern Europe.
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PROTECTION OF HUMAN RIGHTS
BY THE TURKISH CONSTITUTIONAL COURT

Short History of the Turkish Constitutional Court

Turkey has quite a long history of written constitution.
The first written Constitution was accepted during the
Ottoman Empire era in 1876. Five separate constitutions
have been implemented during the last two centuries.

The Turkish Constitutional Court was established by
the 1961 Constitution, which makes it among pioneers in

Mr Burhan Ustan, Burope. It was modeled on the continental European consti-

Judge Oftheccor‘mp‘;ioi:‘a‘ tutional justice practice. Like most European Constitutional
ourt of Turkey : ; L. .
Courts, it exercises a posteriori control of the consistency of

the laws with the Constitution.

The 1982 Constitution preserved the system of constitutional review esta-
blished by the 1961 Constitution with a few minor changes.

With the constitutional amendments in 2010, major changes including the
introduction of individual constitutional complaint mechanism were made and
the powers and structure of the Court were reshaped considerably. The Consti-
tution prescribed a two-year preparation period for the implementation of indi-
vidual applications.

The Turkish Constitutional Court’s task is to ensure that all state institu-
tions abide by the Constitution. Since its establishment in 1962, the Court has
helped to secure respect for and effectiveness of democracy, the rule of law and
fundamental rights and freedoms. Abiding by the Constitution constantly, the

47




“General interest — an instrument of human rights protection: seeking efficiency and balance”

Constitutional Court guarantees the irreversibility of the fundamental principles
of the Turkish Republic.

In the 1982 Constitution, the Constitutional Court, being one of the highest
constitutional organs, is on a par with the Grand National Assembly and the
Executive and placed as the first judicial organ among “the High Courts”. Articles
146-153 of the Constitution lay down in detail the composition, duties, working
methods of the Constitutional Court and other issues concerning constitutional
review. The new law, Law on Establishment and Rules of Procedures of the
Constitutional Court (No 6216, 30 March 2011), was enacted in 2011 spelling
out the structure of the Turkish Constitutional Court, its independence,
proceedings, disciplinary infractions and disciplinary proceedings.

Structure of the Constitutional Court

Turkish Constitutional Court consists of 17 judges (Article 146 of the Con-
stitution). These judges are appointed for a non-renewable term of 12 years. The
mandatory retirement age for the judges is sixty-five. The judges are appointed
by the President of the Republic and the Parliament from among various sources
such as the candidates proposed by High Courts, Turkish Bar Association, high
ranking officials and academicians with vast experience and qualifications.

As per Article 149 of the Constitution, the deciding bodies of the Constituti-
onal Court are plenary assembly, two sections and six commissions. The plenary
assembly shall convene with at least twelve members under the chairmanship
of the President of the Constitutional Court, or a deputy president determined
by the President. The sections convene under the chairmanship of the deputy
president with the participation of four members. The sections and the plenary
assembly shall take decisions by absolute majority. Commissions are established
to examine the admissibility of the individual applications.
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There are approximately 80 rapporteur judges who are linked to the Presi-
dent of the Court. The main responsibility of these rapporteur judges is to pre-
pare the files to the plenary assembly, sections and commissions.

There are also around 250 administrative staff employed for daily working
of the Court who are linked to the General Secretariat.

Powers and Duties of the Constitutional Court

The Constitutional Court does not carry out ex officio review. It has to work
on the basis of relevant applications filed in the Court. The Constitution defines
a strictly limited range of bodies that are authorized to access to the Constitu-
tional Court. Under the Constitution, recourse to the Constitutional Court can
be made as follows:

1. Action for Annulment

The constitutionality of laws, decrees having the force of law and the Rules
of Procedure of Turkish Grand National Assembly or the provisions thereof may
be challenged directly before the Constitutional Court through an annulment
action by persons and organs empowered by the Constitution. The President
of the Republic, parliamentary group of the party in power and of the main
opposition party and a minimum of one-fifth of the total number of members of
the Turkish Grand National Assembly have the right to apply for an annulment
action to the Constitutional Court. If more than one political party is in power,
the party having the greatest number of deputies exercises the right to apply for
an annulment action. Often, applications are filed in person by the members of
the Parliament.

The right to apply for annulment directly to the Constitutional Court lapses
sixty days after publication in the Official Gazette of the contested law, the
decree having the force of law, or the Rules of Procedure of Parliament.
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2. Contention of Unconstitutionality (Concrete Review of Norms)

Unlike the abstract control of norms, contention of unconstitutionality can
be initiated any time by the general, administrative and military courts and any
party involved in a case that is under scrutiny before a court a quo. Applications
are made by correspondence.

According to Article 152 of the Constitution, if a court a quo finds that the
law or the decree having the force of law or a provision thereof to be applied in a
pending case is unconstitutional, or if it is convinced of the seriousness of a claim
of unconstitutionality that may be submitted by one of the parties, it applies to
the Constitutional Court to decide on constitutionality and it postpones the
proceeding of the case until the Constitutional Court decides on the issue.
The Constitutional Court should decide on the matter within five months
from receiving the contention. If no decision is reached within this period, the
applicant court a quo should decide the case under existing legal provisions.
No allegation of unconstitutionality may be made with regard to the same legal
provision unless ten years elapse after publication in the Official Gazette of the
decision of the Constitutional Court dismissing the application on its merits.

3. Trial of Statesmen before the Grand Tribunal

The Constitutional Court, acting as the Grand Tribunal, tries for offences
relating to their official functions the President of the Republic, Speaker of the
Turkish Grand National Assembly, Prime Minister and Ministers, presidents and
members of the Constitutional Court, of the Court of Cassation, of the Council
of State, of the Military Court of Cassation, of the High Military Administrative
Court of Appeals, and their Chief Public Prosecutors, Deputy Public Prosecutors,
and the presidents and members of the High Council of Judges and Prosecutors
and of the Court of Accounts, the Commander of Turkish Armed Forces (Chief
of Staff), the Commanders of the Land, Naval and Air Forces and the General
Commander of the Gendarmerie.
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The prosecution in matters concerning the Grand Tribunal is exercised by
the Chief Public Prosecutor of the Court of Cassation or his deputy. One or
several of the assistants to the Chief Public Prosecutor may also participate in
the trials.

4. Dissolution of Political Parties

According to Article 69/3 of the Constitution, the dissolution of political
parties shall be decided finally by the Constitutional Court, following the
filing of a suit to that effect by the Office of the Chief Public Prosecutor of
the Court of Cassation. The Constitutional Court examines the case and gives
its judgment on the basis of verbal hearings including the defense made by the

defendant party and assertions made by the Chief Public Prosecutor; and on
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the basis of the report prepared in respect of merits by the appointed rapporteur
judge.

The Turkish Constitution enumerates certain prohibitions that could lead
to the dissolution of political parties. A political party may be closed, if:

— The statutes and program of a political party are contrary to Article 68/4

of the Constitution.

— A political party becomes an undertaker of actions contrary to Article
68/4 of the Constitution.

— A political party receives financial aid from foreign countries, international
institutions and from real persons and legal entities not belonging to
Turkish nationality.

The Constitutional Court may rule, instead of dissolving them perma-
nently, that the concerned party be deprived of state fiscal aid wholly or in part,
in accordance with the severity of the actions brought before the Court.

While the Court had decided dissolution of a number of political parties in
the past, it currently refrains from dissolution unless a party is involved directly
in terrorist or violent activities.

S. Financial Audit of Political Parties

According to Article 69 of the Constitution, the auditing of the income,
expenditure and acquisitions of political parties is within the competence of the
Constitutional Court. The Court receives assistance from the Court of Accounts
in performing its task of auditing. The judgments rendered by the Court as a
result of the auditing are final.

6. Objection to Loss of Parliamentarian Title or Immunity

The Court also deals with the applications submitted by the members of the
parliament whose title or immunity was revoked by a decision of the Parliament.
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7. Individual Application (Constitutional Complaint)

Individual application was introduced into the Turkish legal system by the
2010 constitutional amendments and 23 September 2012 was determined as the
tirst day of receiving applications.

Article 148 of the Constitution stipulates that anyone, who claims that his/
her constitutional rights set forth in the European Convention on Human Rights
have been infringed by a public authority, will have a right to apply to the Consti-
tutional Court after exhausting other administrative and judicial remedies.

The Law on Establishment and Rules of Procedures of the Constitutional
Court (Law No: 6216), has been enacted and entered into force. There are
seven articles relating to the individual application in this Law. Jurisdiction of
the Court ratione materiae comprises fundamental rights which are regulated
by both the Constitution and the European Convention on Human Rights. But
some acts of public power are exempted from the scope of individual application.
Basically, direct individual applications against legislative acts and regulatory
administrative acts are prohibited. The Constitutional Court judgments and the
acts excluded from judicial review by the Constitution are also excluded from
the scope of the individual application.

The jurisdiction of the Court ratione personae comprises both real and
legal persons. But, public legal persons cannot lodge individual applications
while, private-law legal persons may apply solely on the ground that their rights
concerning legal personality have been violated. Foreigners may not petition
individual applications concerning rights exclusive to Turkish citizens.

According to the Law, individual applications are subject to payment of a
fee. The amount of fee is determined by the Law as 206 Turkish Liras (approxi-
mately 100 US Dollars). Individual applications must be filed within thirty days
after the notification of the final proceeding which exhausts legal remedies.

Admissibility examination of individual applications is to be made by com-
missions. The structure of the commissions has not been regulated by the Law
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and it was left to the Rules of Procedure. A commission may decide that an
application is inadmissible unanimously. The aim of the admissibility examina-
tion is to control whether the application is within the jurisdiction of the Court.
But the Law empowered the Court to eliminate some unimportant applications.
The Court may decide an application inadmissible if it is manifestly ill-founded
or if it does not bear any significance for the interpretation or application of the
Constitution or for the determination of the scope and limits of fundamental
rights and the applicant did not suffer any significant damage. The rationale
behind the recognition of these inadmissibility reasons is to protect the Court
from excessive workload and to provide more time to deal with serious funda-
mental rights allegations.

If an application is found admissible, it is examined by a section on the
merits. The sections convene with four members under the chairmanship of
a deputy president. Principally the examination is to be made on the file, but
section may decide to hold a hearing if it deems necessary to do so.

In order to prevent any conflict between the Constitutional Court and
other courts both the Constitution and the Law provided that examination of
the sections on the merits is limited to determine whether a fundamental right
has been violated and they cannot examine the matters which will be dealt
with at the appeal or cassation stages. This provision should be interpreted by
the Constitutional Court in a manner that its role in examination of individual
application consists solely of determining whether the applicant’s fundamental
rights have been violated. But it should refrain from further commenting on the
actions of the judicial bodies, the facts of the case and the proper interpretation
of laws by other courts.

At the end of an examination, the Constitutional Court decides whether the
fundamental rights of the applicant have been violated or not. If it finds viola-
tion, it may also decide what should be done in order to redress the violation and
its consequences.
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In case the violation has been caused by a court decision, the Constitu-
tional Court sends the file to the competent court for retrial in order to restore
the fundamental rights of the applicant. If the Constitutional Court deems that
there will be no use of a re-trial, then it may decide some compensation for the
applicant or it may ask the applicant to file a case before the competent first-
instance court to seek compensation for the damages s/he suffered.

Finally, the Court may impose a fine of up to 2000 Turkish Liras in addi-
tion to the costs arising from the proceedings on the applicants who clearly
abused the right of individual application.

The judgments of the Constitutional Court are implemented and followed up
by the General Secretariat of the Constitutional Court (i.e. payment of compen-
sation, retrial by the instance courts, etc.). We can say that until now all the judg-
ments of the Court were implemented by the responsible state organs and courts.

As of 14 July 2014, the total number of applications received so far is 22677
and the number of cases pending is 12845. 1665 of these files are at Individual
Application Bureau, 9968 files are at Chief Rapporteur Office of Commissions
and 1212 files are at Chief Rapporteur Office of Sections.

As of the same date, the number of cases concluded by the Court is 9832.
6315 of these files have been concluded by Chief Rapporteur Office of Commis-
sions and 699 files have been concluded by Chief Rapporteur Office of Sections.

Out of 699 cases concluded by the Sections, 215 cases have been declared
inadmissible and 174 cases have been found admissible. The number of cases in
which a violation of right was found is 149 and no violation of rights was deter-
mined in 25 cases. 6 cases have been decided to be removed from Registry, 303
cases have been joindered and objection to one case has been rejected.

For the short summaries of recent judgments of the Constitutional Court,
please consult the following website http://www.anayasa.gov.tr/en/News/De-
tail/14/ .
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LES DROITS SOCIAUX
DANS LA TRANSITION DEMOCRATIQUE

Abstract

The democratic transition — sometimes endured, sometimes
assumed by East European states — from popular socialist democracy
to representative liberal democracy allowed for almost all the basic
achievements of the communist period to be not only preserved,
but even further developed in an increasingly protective spiral for
human rights, without properly taking into account the specificity
of the rights concerned. Since the ‘90, many social rights are

Mme Simina TANASESCU,
Faculté de droit, ~ guaranteed by the State although peculiarities of their legal status

Université de Bucarest  yyere never critically analysed by the doctrine and while judicial

practice ran into plenty of difficulties, especially since the beginning

of the economic crisis of 2008-2010. Considering the specific context
of these States, which seem to be in perpetual economic and democratic transition, and
where the social benefits have been understood even in the heat of the transition as being
covered by a “cliquet arriére-retour “ the justiciability of social rights acquires alarming
dimensions: it might as well be transfigures into a double-edged sword that would allow
judges to not only govern, but also to manage the economy.

La transition démocratique tantot subie tantot assumée par les Etats de I’Est de
I’Europe a fait en sorte que tous les acquis sociaux de la période communiste ont été
non seulement conservés, mais méme développés sans distinction selon la nature
des droits concernés. Depuis ‘90 des nombreux droits fondamentaux de nature
sociale sont garantis, mais les particularités de leur régime juridique n'ont jamais
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été approfondies par la doctrine, alors que la pratique jurisprudentielle s’est heurtée
en plein a des difficultés. En effet, une des principales revendications posées par les
citoyens a leurs Etats lors des changements démocratiques a été la protection effective
des droits humains. Si dans le passé les Etats communistes étaient fiers d’exhiber
des longues listes de droits et libertés dans leurs lois fondamentales, leur garantie
concreéte restait largement déclaratoire. Lors des événements qui ont bouleversé les
régimes politiques en Europe de I'Est au début des années '90 on a exigé a I'Etat
de pleinement assumer toutes les tiches qui lui incombent, y compris la protection
des libertés, mais a aucun moment on ne s'est pas posé la question de savoir s’il n’y
avait une quelconque différence entre les diverses catégories des droits, et si leur
protection ne devrait pas étre circonstanciée selon leur nature. Plutdt, pendant la
transition, les droits sociaux de I’époque communiste ont été considérés comme des
acquis sociaux, et réclamés en tant que tels pendant la consolidation démocratique,
ce qui allait devenir une tiche hautement compliquée, voire méme lourde, lorsque
la crise économique globale des années 2008 — 2009 allait frapper des économies
encore en transition.

Il convient donc de faire quelques pas en arriére et d’essayer de comprendre
la maniére dont étaient traités les droits fondamentaux et notamment les droits
sociaux a I’époque du communisme pour mieux saisir leur développement et portée
pendant la transition démocratique, et comprendre pourquoi la tension entre le
texte constitutionnel et la réalité sur le terrain était presqu’inévitable vers la fin de

la premiére décennie du troisiéme millénaire.

1. Les droits sociaux pendant le régime socialiste

A T'époque du droit constitutionnel socialiste, la doctrine soulignait le fait que
les droits et les libertés des citoyens n'ont pas d’existence en dehors de la réalité
juridique; ils ne sont pas des attributs de 1’étre humain qui le protége contre le
pouvoir étatique mais ils n'existent que dans la mesure ou ils sont proclamés et
garantis par les constitutions des Etats; uniquement leur consécration formelle dans
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un texte juridique doté de valeur supréme leur donne contenu et efficacité.! Outre
cela, la garantie des droits et libertés fondamentales était considérée comme atteinte
non seulement par le biais des mesures d’ordre juridique, mais aussi par I’établissement
des conditions matérielles nécessaires pour leur exercice.”> La doctrine socialiste
considérait les droits fondamentaux non pas comme des droits abstraits, sans lien
avec la base économique de I’Etat, mais dans une étroite interdépendance avec celle-
ci.? Cela était de nature a les transformer dans des véritables obligations pour ’Etat,*
ce qui pourrait expliquer la facilité avec laquelle pendant la transition politique et
économique du début des années 90 les droits-créances ont été simplement repris
tels quels selon une sorte de « cliquet arriére-retour »°(suivant la liste plus ou moins
variable des droits sociaux qui y figurait déja dans les constitutions communistes),
acceptés en tant que tels (droits-créances contre I’Etat), et perpétuées quand ils
nont pas été augmentés en nombre et/ou en contenu. En plus, pendant la période
socialiste, les droits de nature sociale occupaient la premiére place dans I’énumération
constitutionnelle et jouissent, avant tout, de garanties d’ordre matériel,® ce qui leur
conférer une certaine priorité dans la garantie par I’Etat.

En effet, avant les années "90 pour les Etats socialistes — qui aspiraient vers
le communisme pergu en tant qu'ultime étape de développement (et dissolution)

! IToan MURARU, Drept constitutional, Tipografia Universititii din Bucuresti, Bucuresti, 1987,
p.195S.

> Tudor DRAGANU, Drept constitutional, Editura didactici si pedagogicd, Bucuresti, 1972,
p-209 ; Ion DELEANU, Drept constitutional, Editura Dacia, Cluj Napoca, 1974, p.250 et seq.

3 Nicolae PRISCA, « Crearea si dezvoltarea istoricd a institutiei drepturilor si indatoririlor
fundamentale ale cetitenilor in anii puterii populare”, Analele Universitdtiidin Bucuresti — seria
Drept n°2/1969, p.19 et seq.

* Nicolae PRISCA, « Contributii la studiulinstitutieidrepturilorsiindatoririlorfundamentaleale
cetatenilor », Analele Universitdtii din Bucuresti — seria Drept, 1968, p.20.

5 Cette métaphore — pourtant technique - signifie que le législateur ne pourrait pas revenir sur
les garanties offertes ou la mise en ceuvre d’un droit fondamental, ni méme dans le cadre de
la marge de manceuvre qui lui est préservée par la Constitution.

¢ Joan MURARU, Drept constitutional, 1987, op.cit., p.213.
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de I'Etat congu comme instrument de domination —, la problématique des droits
sociaux se posait dans les termes classiques de la répartition et redistribution des
richesses. Pour reprendre une terminologie consacrée dans ce temps-la, il sagissait
d’une distribution « selon les possibilités de la société » pendant le socialisme,
qui allait devenir une distribution « selon les besoins des personnes » pendant le
communisme. Cela impliquait une distribution inégalitaire des richesses, donc
une justice sociale distributive’ — dans la considération des besoins inégaux —
afin d’assurer une égalité matérielle. Par conséquent, les affirmations de certains
doctrinaires de I’époque socialiste® qui insistaient pour que la légalité socialiste ne
soit plus définie uniquement d’'une maniére formelle, mais aussi d’'une maniere
matérielle, pouvant englober des exigences qualitatives par rapport au contenu de la
législation, ainsi que le concept méme de justice mériteraient quion s’y attarde plus
qu'on ne le peut.

2. Les droits sociaux pendant la transition démocratique

Lors de la transition commencée a la fin des années ‘90 les droits sociaux ont
été qualifiés comme droits fondamentaux® sans le moindre souci pour leur spécifi-
cité de droits de la deuxiéme génération,” et la possibilité de leurs titulaires d’ester
en justice a fait 'objet de peu des controverses dans la doctrine juridique. Le ren-
versement d’un régime autoritaire et la transition vers un systéme politique démo-
cratique, accompagné par le remplacement d’une économie dirigée et planifiée par

7 N’oublions pas que le concept de justice distributive était dans l'air du temps, car le fameux
ouvrage de John Rawls, A Theory of Justice, était publié pour la premiére fois en 1971 chez
Harvard University Press, pour étre révisé (et traduit dans plusieurs langues) en 1975.

8 A.NASCHITZ, « Orientations actuelles dans le développement du régime de la légalité dans
les pays socialistes », Revue internationale de droit comparé n°21/1970, p.711-714.

® Toan MURARU, Drept constitutional si institutii politice, vol.I, Actami, Bucuresti, 1994, p.127.

' Tudor DRAGANU, Tratat de drept constitutional si institutii politice, vol.II ; Lumina LEX,
Bucuresti, 1998, p.26.
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I’économie de marché dans sa version la plus pure et brutale (au moins au début)
auraient pu étre la cause de plus de bouleversements et polémiques théoriques et
conceptuelles au sujet des droits sociaux; pourtant, mise a part 'espace étroit des
élites intellectuelles et cafés culturelles, sur le plan juridique la formule de « I’Etat
de droit, démocratique et social », consacrée par plusieurs Constitutions' adoptées
apreés les années ‘90 dans I’Europe de I'Est, est passé pres qu’inapercue'. Sans essa-
yer ici d’identifier les causes (sans doute multiples et complexes) d’une telle absence
des débats juridiques, on ne saurait la constater et déplorer en égale mesure.

Clest ainsi qu'au lieu de consacrer — y compris au niveau juridique — un systéme
socialement juste, les sociétés postcommunistes se sont retrouvées a réclamer de
I’Etat, d’une maniére assez paradoxale, une distribution égalitaire de la richesse
nationale. Cela a permis de transformer le droit (positif) dans un instrument
manipulateur en vue d’accéder non pas aux résultats d'une quelle conque fonction
sociale de I’Etat, mais a une justice sociale égalitariste, et & une sécurité collective
absolue (donc impossible). Si pendant I’époque socialiste la fonction économique de
I’Etat éclipsait celle sociale, la redistribution des richesses étant accomplie plutdt en
faveur des classes ouvriéres et non pas en faveur des personnes nécessiteuses (car la
société socialiste était fiere d’assurer du travail a tous et accordait peu d’attention
a ceux qui ne contribuaient pas a la création méme de cette richesse'?), pendant la

" Voir la partie finale du préambule de la Constitution bulgare adoptée en 1991, ou larticle
premier de la Constitution roumaine de la méme année, ou encore, bien que sous une forme
légérement différente, l'article 2 de la Constitution polonaise adoptée en 1997. La derniére
vague des Constitutions adoptées dans la région de I’Europe de I’Est semble présenter une
tendance quelque peu différente en ce qui concerne la consécration explicite du caractére
social de I’Etat a cote de I’Etat de droit ; ainsi, les constitutions hongroise de 2011, et respec-
tivement tchéque de 2012 ne mentionnent pas expressément la fonction sociale de I’Etat de
droit qu’elles consacrent, bien que les droits sociaux y trouvent une place assez large.

12 Pour une des rares analyses voir Sofia POPESCU, « Statul social si drepturile economice si

sociale », Revista de drept public n°1/1999, p.21 et s.

13 ALATHANASIU, Dreptul securitdtii sociale, Actami, Bucuresti, 1995, p.27 et s.
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transition démocratique ces deux fonctions étatiques ont connu un repositionnement
dramatique, sans pour autant réussir a satisfaire toutes les attentes d’'une population
fragile et fragilisée encore plus par les nouveaux risques fondamentaux auxquels
elle était confrontée. D'une simple charge de minimale justice sociale a I’égard
des personnes qui navaient pas d’autre choix que de dépendre de I'’Etat (enfants
institutionnalisés, personnes avec handicap, etc.), la sécurité sociale s’est vu accroitre
d’une maniére exponentielle pour accommoder et méme couvrir les besoins les
plus diverses. Et la distinction entre les droits fondamentaux sociaux qui doivent
bénéficier de la garantie étatique, et la sécurité sociale en tant que fonction de I’Etat
a vite été effacée a la faveur d’une protection toujours croissante que le citoyen
réclamait avec vigueur a un Etat dont par ailleurs il craignait le controle excessif de
I’époque communiste. Triste paradoxe d’une transition pas encore achevée ...

Cette méme transition a donné l'occasion a une multiplication incessante,
impressionnante et inquiétante des revendications de nature sociale, toutes adressées
a un Etat qui se trouvait lui-méme en pleine transformation, et dont on attendait, en
méme temps, qu’il diminue son emprise et influence sur la société et sur I’économie.
Cela explique pourquoi aux revendications de nature sociale pure, qui n'ont fait que
croitre pendant la transition économique, se sont rajoutées des revendications issus
de la restauration des positions d’avant I’époque communiste, fort nombreuses et
estimées comme légitimes parfois méme en dépit des difficultés — y compris de
nature juridique — liées a I'argumentation de leur nécessité impérieuse, ainsi que
celles nées de la ‘révolution anti-communiste’ elle-méme. La fonction sociale de
I’Etat a changé non seulement de position par rapport a celle économique, mais
aussi de contenu, d’'ambitions et surtout d’envergure.

De cette maniere I’égalité matérielle pronée par le communisme a pu recevoir
une nouvelle vie, cette fois-ci dans un contexte politique, économique, institutionnel
et social complétement différent. Dans ce contexte, parler d’'un Etat social & coté de
I’Etat de droit comme le font certaines Constitutions des Etats de I'Est de I’Europe,
signifie plus que simplement ajouter une dimension matérielle (de contenu) au
formalisme intrinséque a I’Etat de droit libéral. Le chevauchement entre I'Etat
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social et 'Etat de droit conduit inéluctablement a la nécessaire garantie en justice

des droits fondamentaux, avec tous les risques que cela implique : de la validation
ou (parfois, méme) réalisation de la définition des politiques économiques et
sociales a l'aide des tribunaux'*, sous un faible contréle démocratique, allant jusquau
« gouvernement des juges »'5.

3. Justiciabilité des droits sociaux

Car en effet, la justiciabilité des droits fondamentaux reste la pierre angulaire de
leur inclusion dans la catégorie des droits fondamentaux et le contexte économique
globalement morose qui a touché I’Europe de I’Est vers les années 2009-2010 a
fourni le cadre pour le meilleur des tests a cet égard.

" M. TUSHNET, Weak Courts, Strong Rights, Princeton University Press, 2008, passim.
'S E.LAMBERT, Le gouvernement des juges, Economica, Dalloz, paris, 2005, passim.
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Ainsi, d’'un point de vue économique tous les droits fondamentaux impliquent
des cotts. D’'un point de vue juridique, de par leur fonction ontologique de droits
humains, tous les droits consacrés par la Constitution ont une finalité sociale, car

) )
ils sont censés protéger I’étre humain dans le cadre de la communauté organisée
sous forme étatique. Toutefois, pas tous les droits sociaux impliquent des dépenses
de la part de I'Etat: la liberté économique, la liberté de travailler, I’égal salaire entre
) )
les femmes et les hommes, ou encore le droit a la famille et & I’égale protection
)

juridique des enfants sans discrimination selon qu’ils ont été née dans le mariage
ou pas nexigent pas de prestations de la part de I’Etat. Afin d’étre effectivement
assurées, nombre de prestations de nature sociale supposent la préexistence des
ressources. Dans la mesure ou la principale ressource qui doit étre assurée reste
I’étre humain, et la mise en ceuvre de I’Etat social signifie précisément « respecter,
protéger et réaliser ses droits fondamentaux »'¢, les politiques de distribution de
la richesse nationale ne peuvent pas ignorer les impératifs qui découlent des droits
fondamentaux.

Dans la mise en ceuvre de ces impératifs, le pouvoir constituant — qui a pris

)
le soin de garantir y compris les droits a des prestations sociales en tant que
droits fondamentaux — a également préservé une large marge de manceuvre au
législateur. Ainsi, la « réserve de la loi » joue un réle essentiel non seulement dans
)
la définition et garantie des droits sociaux, mais aussi dans le régime juridique
)
de leur justiciabilité. L'harmonisation entre des impératifs dordre purement
économique et des impératifs qui dérivent de la nécessaire garantie des droits
fondamentaux, surtout de nature sociale, passe obligatoirement par le principe de la
proportionnalité, mais la mise en ceuvre de ce principe peut se faire aussi bien sur
le terrain de la négociation politique, tout comme sur le terrain juridictionnel selon
)
que la primauté dans la gestion des ressources va pour le contréle démocratique ou

16 Selon la triade consacrée par la doctrine dans le domaine de la protection internationale des
droits humains, cf. B.SELEJAN-GUTAN, H.RUSU, “Are There “Underprotected” Minori-
ties in Europe 27, AWR-Bulletin - Quarterly on refugee problems n°2/3/2009, p.130 et seq.
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pour celui technocratique. Et si a tout cela on rajoute le contexte particulier des Etats
qui se trouvent dans une perpétuelle transition économique et démocratique’’, ou
les acquis fondamentaux ont été compris méme dans le feu de la transition comme
protégés par un « cliquet arriére-retour »'%, le caractére justiciable des droits
fondamentaux acquiert des dimensions inquiétantes : il risque de se transformer
dans une arme a double tranchant qui permettrait aux juges non seulement de
gouverner, mais aussi de gérer I’économie.

Le cas particulier de la Roumanie est illustratif pour la situation dans laquelle
peut se trouver un Etat social généreux au niveau normatif, mais avec une économie
fragile et en pleine mutation. Paradoxalement, la doctrine roumaine ne s’est pas
penchée sur cette question, bien que les occasions ont commencé a ne pas manquer.
Quant a la jurisprudence, pendant des longues années le systeme judiciaire et le
juge constitutionnel ont fait preuve d’une grande déférence par rapport a la marge
de manceuvre préservée en la matiére au législateur par le pouvoir constituant. Dans
un contexte général marqué par une longue transition politique et économique, ot le
pouvoir judiciaire n’a fait que gagner en indépendance (et manque de responsabilité
devant les autorités représentatives)' et la gestion des ressources a été confiée de
plus en plus & un ensemble des autorités technocratiques (éloignées elles aussi du
controle démocratique), la fracture sociale, prévisible par ailleurs, sest produite

7 E.S.TANASESCU, « La juridiction constitutionnelle, gardienne des droits dans la transition
démocratique », Processus constitutionnels et processus démocratiques, les expériences et les pers-
pectives, Atelier interculturel organisé par la Commission de Venise, Maroc 29-30.03.2012,
http://www.venice.coe.int/files/2012_03_29 MAR/2012_03_29_ MAR_Marrakech_ate-
lier_interculturel.asp (consulté le 3 aotit 2012).

'8 Cette métaphore — pourtant technique - signifie que le législateur ne pourrait pas revenir sur
les garanties offertes ou la mise en ceuvre d’un droit fondamental, ni méme dans le cadre de
la marge de manceuvre qui lui est préservée par la Constitution.

¥ C. E. ALEXE, Judecatorul in procesul civil, intre rol activ si arbitrar, C.H.Beck, Bucuresti,
2008, p.265-308 ; R.POPESCU, E.STANASESCU, « Romanian High Judicial Council -
Between Analogy of Law and Ethical Trifles”, Transylvanian Review of Administrative Science,
a paraitre 2012.
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précisément pendant la crise économique globale. Les politiques économiques et
sociales des derniéres années ont mis a nu les difficultés que peut rencontrer un
systéme juridique qui exige une excellente couverture sociale dans le contexte d'une
économie de marché naissante pour une population dont la solidarité active reste
encore un concept vague. La fonction intégrative®® de la Constitution a trouvé ici
ses limites inhérentes, et I'arbitrage entre une gestion politique ou juridictionnelle
de la richesse nationale s’est fait au cas par cas, parfois sur la base des dispositions
expresses de la loi fondamentale, parfois complétement en dehors du cadre normatif
mais sous un contrdle démocratique direct.

Pour ce qui est de 'arbitrage politique, l'austérité pronée a l'aide du renfort
international (FMI*!) et européen (Traité sur la stabilité, la coordination et la
gouvernance dans I'Union Economique et Monétaire, couramment appelé le Pacte
fiscal??) semble avoir été acceptée par l'entiére classe politique dans la mesure ot
trois gouvernements successifs et d’orientation politique différente I'ont poursuivi.
Elle s’est concrétisée dans des lois qui mentionnent expressément dans leur titre
l'objectif de la « rationalisation des dépenses publiques » et sont une preuve tangible
de la gouvernance globale car elles font référence au nécessaire « respect des
accords-cadres convenus avec la CE et le FMI »**. Par ailleurs, elle a produit aussi

2 D.GRIMM, ,Integration by Constitution” (keynote essay), International Constitutional Law
Review 20085, p.193 et seq.; E.S. TANASESCU, « Despre evaluarea constitutiilor », Curierul
judiciar n°6/2010, p.1 et seq.

*! La Roumanie a conclu un premier Arrangement stand by avec le FMI par l'ordonnance
d’urgence n°99/2009, approuvée par la loi n°37/2009, et par la suite elle a déposé plusieurs
Lettres d’intentions ratifiées successivement par I'ordonnance d’urgence n°10/2010 approu-
vée par laloi n°72/2010, par la loi n°257/2010, par la loi n°84/2011, par la loi n°285/2011, par
la loi n°286/2011, et, la derniere, vient d’étre soumise au Parlement le 19 juillet 2012.

22 Le Traité sur la stabilité, la coordination et la gouvernance dans le cadre de I'Union Econo-
mique et Monétaire a été ratifié¢ par la Roumanie en juin 2012 par la loi n°83/2012 sans que
la population s’en rende méme compte.

»* Loi n°329/2009 sur la réorganisation de certaines autorités et institutions publiques, la ra-
tionalisation des dépenses publiques, le soutien du milieu des affaires et le respect des ac-
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d’autres conséquences, concrétisées dans des lois qui ont un impact non seulement

direct, mais aussi immédia

t>* sur les droits fondamentaux.?> Des contestations

politiques se sont fait rarement entendre®, alors que les manifestations de rue

ont été extrémement éparses. Néanmoins, une partie de résultats de cet arbitrage

politique a fait 'objet des contestations juridictionnelles initiées directement par les

citoyens.”

24

2

@
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cords-cadres avec la Commission Européenne et le Fonds Monétaire International, et la loi
n°65/2010 pour compléter l'article 42 de la loi n°329/2009.

Dans le sens d’une application immédiate de la loi, y compris aux situations en plein dérou-
lement, ce qui leur a valu d’étre contestées notamment sur la base du principe de la non-
rétroactivité de la loi. Le juge constitutionnel ne dispose pas, a ce jour, d’'une jurisprudence
cohérente en matiére de non-rétroactivité ; tantot il estime quune application immeédiate
de la nouvelle loi n'est pas contraire a la Constitution (décision n°872/2010 par rapport a
la diminution des salaires), tantét il décide dans le sens contraire (décision n°873/2010 par
rapport a la diminution des retraites des magistrats ou encore décision n°375/2005 sur I’age
limite pour la retraite des magistrats).

La loi n°119/2010 a démantelé toutes les retraites spéciales de service, a 'exception de
celles des magistrats, la loi n°263/2010 a imposé un systéme unitaire des retraites, la loi-
cadre n°284/2010 a imposé des salaires uniformes pour tous les employés payés des fonds
publics, la loi n°40/2011 a modifié le Code du travail dans le sens de la « fléxicurité », la
loi n°62/2011 a aidé a la redistribution des forces dans le cadre du dialogue social et a rendu
la gréve plus difficile, la loi n°292/2011 a considérablement réduit la portée de I’assistance
sociale accordée par I’Etat, etc.

L'opposition a contesté la loi n°329/2009 par la voie d’un contrdlé préventif de constitution-
nalité, mais le juge constitutionnel a trouvé qu’elle n’était pas inconstitutionnelle. (Décision
n°1414/2009)

Le juge constitutionnel a été confronté avec une avalanche des exceptions d’inconstitution-
nalité visant la méme loi n°329/2009, qu’il a rejeté systématiquement (décision n°1149/2010 ;
décision n°1604/2010 ; décision n°206/2011 ; décision n°297/2011 ; décision n°366/2011 ;
décision n°367/2011 ; décision n°368/2011 ; décision n°377/2011 ; décision n°378/2011 ;
décision n°379/2011 ; décision n°409/2011 ; décision n°460/2011 ; décision n°665/2011 ;
décision n°961/2011 ; décision n°1.044/2011 ; décision n°1287/2011 ; décision n°1418/2011 ;
décision n°544/2012)
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Pour ce qui est de I'arbitrage juridictionnel, les juges ordinaires ont pleinement
joué leur role des gardiens des droits subjectifs et ont fait l'application des
dispositions législatives protectrices des droits fondamentaux, sans tenir compte
des ressources disponibles.”® Quant au juge constitutionnel, son intervention a été
variable, selon des critéres qui restent connus seulement par lui. Ainsi, aprés avoir
insisté sur la nature de droit fondamental du droit au salaire, lorsquun nouveau
dispositif normatif est venu réduire les salaires dans le secteur public de 25%, le juge
constitutionnel a validé le choix du législateur sur des considérations relatives a la
« sécurité nationale » (sous-entendue comme une sécurité de nature économique),
balayant d’un seul trait les arguments contraires extraits de larticle 41 de la
Constitution sur la protection sociale du travail. (Décision n°872/2010) En égale
mesure, lorsque les retraites ont été réduites de 15% et toutes les retraites spéciales
de service” ont été annulées par le législateur, le juge constitutionnel a opéré
avec le bistouri et a déclaré inconstitutionnelle seulement la partie du dispositif
normatif qui concernait les magistrats. (décisions n°871/2010 et n°873/2010)
Une année plus tard, lorsquune nouvelle uniformisation de la loi sur les retraites
a été entamée, I'idée a été trouvée constitutionnelle (décision n°1237/2010), mais
le juge a cru bon d’étendre I'exception qu’il avait concédé pour les magistrats
dans la décision n°873/2010 aux conseillers de la Cour des Comptes (décisions
n°1283/2011 et n°297/2012). En fin, lorsque l'austérité a touché aussi les prestations
relatives aux assurances-maladies, le juge constitutionnel nest intervenu que pour

28 Apreés l'avalanche des contestations connue par les tribunaux ordinaires pendant 2011, levée
par I'annulation avec des effets immédiats des retraites spéciales de service a travers la loi
n°263/2010, une nouvelle avalanche a été provoquée par l'ordonnance d’urgence du Gou-
vernement n°59/2011 qui a essayé de régler les problémes posés par la décision de la Cour
Constitutionnelle n°873/2010 (initiée par la Haute Cour de Justice et de Cassation). Pour
plus de détails, voir Tiberiu MEDEANU, op.cit., p.446 et s.

* Lesquelles, en principe, auraient da étre assumées par les caisses de retraites corporatistes

respectives, mais en fait étaient assumées par le budget public en raison de Ia faillite desdites

caisses corporatistes.
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maintenir un niveau minimum des prestations sociales sur la base du principe de
la proportionnalité des contributions sociales dues par les assurés.’® En matiére
des assurances sociales (quantum imposable des retraites) la position du juge
constitutionnel n'a pas été différente, méme si, pour ne pas heurter le législateur,
dans ce cas-ci il a préféré la technique de I'interprétation) celle de 'annulation pure
et simple. (Décisions n°223/2012 et n°224/2012)

Lattitude intransigeante par rapport a toute considération d’ordre économique
et protectrice des droits fondamentaux quaffiche le juge ordinaire contraste quelque
peu avec celle plus chancelante et inclinée aux compromis que semble préférer le
juge constitutionnel, et peut remettre en question le délicat caractére justiciable des
droits fondamentaux. Et il ne faut pas oublier que les relations entre ces deux juges
n‘ont pas été toujours des plus chaleureuses, notamment en matiére de gestion des
ressources budgétaires et protection du droit social au salaire.*

En effet, lorsque le Gouvernement a décidé de temporiser le paiement des
sommes dues en tant que rajouts de nature salariales que les magistrats s’étaient

3 Une modification de la loi n°95/2006 sur la reforme dans le domaine de la santé a imposé
en tant que contribution au systéme d’assurance maladie de I’Etat une quota unique de 6,5%
sur tous les revenus, y compris ceux qui résultent des droits de propriété intellectuelle ou de
la location des biens, de tous les contribuables, fixant aussi une contribution minimale au
moins égale avec le quota de 6,5% calculé sur le salaire brut minima par économie. Lors d’une
contestation a I'exécution d’'une sommation de paiement, un particulier a soulevé I’exception
d’inconstitutionnalité de ce quota minima obligatoire, qui faisait en sorte que la contribution
due était plus importante que les revenus obtenus par cette méme personne des sources
mentionnées dans le Code fiscal. Dans la décision n°1394/2010 la Cour Constitutionnelle a
invalidé le quota minima tel qu’interprété par les organes fiscales, et lui a substitué sa propre
interprétation qui était dans le sens que le quantum minimum da par les contribuables ne
peut pas dépasser les 6,5% percus sur la base du salaire brut minima par économie. Dans le
méme sens, de la préservation seulement d’un niveau minimum déja acquis, voir aussi la
décision n°1394/2010 ou la décision n°335/2011.

E.STANASESCU, « La crise économique de 2009 vue par la Cour Constitutionnelle de la
Roumanie », Analele Universititii din Bucuresti — seria Drept n°3/2010, p.116-123

3

=

71



“Social protection and financial crisis: challenges and limitations”

accordé entre eux-mémes par le biais des décisions de justice devenues irrévocables
au niveau des quinze différentes cours d’appel, et qui risquaient de mettre en danger
le budget de I’Etat, la réaction des juges ne s’est pas faite attendre et une gréve d’'un
mois a paralysé le systéme judiciaire tout au long de septembre 2009. L'intervention
de la Haute Cour de Cassation et Justice dans le sens de l'unification de ce qu'elle
avait per¢u comme une pratique judiciaire divergente na pas calmé les esprits car
elle a rendu obligatoire non pas le plus petit dénominateur commun entre quinze
jurisprudences légérement différentes, mais le plus haut niveau en matiére des salai-
res des juges, et ce sur la base des dispositions qui n’étaient plus en vigueur a la date
a laquelle elle avait rendu sa décision. Ce dernier aspect lui avait valu des critiques
de la part du Président, qui a investi la Cour Constitutionnelle avec un conflit ju-
ridique de nature constitutionnelle entre I'autorité judiciaire d’un coté, et le pou-
voir exécutif et celui législatif de l'autre. Le Président a expliqué qu’a travers deux
recours dans 'intérét de la loi (procédure utilisée pour 'unification de la pratique
judiciaire, qui ne résout pas un litige inter partes, mais produit des décisions de jus-
tice obligatoires pour le futur pour tous les tribunaux) la Haute Cour de Justice et
de Cassation a rendu des décisions (n°21/10.03.2008 et n°46,/15.12.2008) fondées
sur des actes normatifs qui étaient abrogés, ce qui revient a dire que la Haute Cour
s'est attribuée des compétences législatives au détriment du Parlement et du Gou-
vernement. Le spectre du corporatisme judiciaire y était présent mais il n’a jamais
été nommé. Dans une décision (n°838/2009) qui n’a pas réussi non plus d’apaiser
les esprits la Cour Constitutionnelle a affirmé que « L'interprétation des loi est une
opération rationnelle, utilisée par tout sujet de droit en vue de I'application et du
respect de la loi, ayant pour finalité la clarification du sens de la loi ou de son do-
maine d’application. » Les décisions judiciaires d’interprétation de la loi ne peuvent
pas étre extra legem ou contra legem. Or, le juge constitutionnel a constaté que, suite
a une analyse de la succession dans le temps des divers réglementations concernant
les salaires des magistrats, invoquant des vices de technique législative ou des vices
de constitutionnalité, la Haute Cour de Justice et de Cassation a fini par remettre
en vigueur des normes qui avaient cessé d’exister, ce qui équivaut & un dépassement
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des compétences propres au pouvoir judiciaire. Pourtant, les juges ordinaires avai-
ent tenté de prendre au sérieux l'esprit et non pas la lettre du cadre législatif qui leur
offrait des rajouts de nature salariale, tout comme le juge constitutionnel 'avait fait
par rapport aux salaires des professeurs. (voir notamment la décision n°1221/2008)

Mais il nous semble quau-dela de toutes ces considérations, dans la tendance,
la richesse de la jurisprudence roumaine ne serait-ce quen matiere des salaires
payés des fonds publics est une bonne illustration du caractére justiciable — donc
de véritable droit fondamental — du droit au salaire, méme dans I’absence d'une
disposition constitutionnelle expresse le concernant. De l'autre c6té, la variété de
cette jurisprudence montre combien il est difficile de rendre les droits-créances
opérationnels, et combien leur protection ne peut étre assurée quau cas par cas. En
fin de compte, le droit au salaire dont il est question ici est opposable directement a
I'Etat ; quid du droit au salaire dans le secteur privé de I’économie 2 Comment est-il
protégé en tant que droit fondamental lorsqu’il est notoire que la crise économique
a fait baisser les salaires d’abord dans le secteur privé, pour ne toucher le secteur
public que beaucoup plus tard ? Et quid des autres droits-créances de nature sociale,
dont le régime juridique reste entierement a la discrétion du législateur, sous I'ceil
bienveillant du juge constitutionnel qui se contente tres souvent seulement de
rappeler la « réserve de la loi » ?

Dans ce contexte il est presque surprenant que précisément le droit a un niveau
de vie décente semble systématiquement protégé par le juge constitutionnel : bien
que la réserve du législateur reste préservée (décision n°1576/2011), il a justifié
des limitations du droit a la libre circulation (décisions n°79/1994 et décision
n°139/1994), il a été a la base des invalidations en mesures d’austérité en matiére de
retraites (décisions n°82/2009, n°871/2010 et n°873/2010), et la protection sociale
qu’il prévoit semble permettre au législateur méme d’instituer des exceptions par
rapport aux contributions sociales (décision n°35/2012), pour ne pas mentionner
que il peut servir comme justification pour I'invalidations des méthodes ‘musclées’
de collecte des revenus au budget des assurances sociales (décisions n°1394/2010,
n°335/2011) ou des cotisations pour les assurances-maladies (décisions n°223/2012
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et n°224/2012). Il semblerait que le juge constitutionnel est enclin a tolérer une
certaine marge discrétionnaire au législateur, et permettre que des arbitrages
politiques soient faits entre les différents impératifs économiques et les différentes
politiques sociales, mais en dessous d’un seuil qu’il per¢oit comme minimal en
matiere de protection sociale il impose son propre arbitrage juridictionnel. Il ne
reste qu'a identifier, d'une maniére raisonnable et prévisible, quel est ce seuil qui
sert de frontiére entre la politique et le droit. Et on ne peut pas s'empécher de se
demander si, en suivant cette route, la Cour Constitutionnelle roumaine n'est pas en
train de rejoindre d’autres juridictions constitutionnelles qui ont fondé la protection
accordée aux acquis sociaux non pas sur les dispositions constitutionnelles concrétes
qui consacrent des droits fondamentaux sociaux, mais plutot la nécessaire protection
de la dignité humaine.

* k%

« La justiciabilité des droits sociaux n’est pas simplement 'inscription des droits
sociaux dans I'arsenal juridique, leur conférant une légitimité et une force ; elle est
aussi et surtout I'inscription de la ressource juridique dans les outils de la lutte
contre I'injustice sociale »*. De ce point de vue, la justiciabilité des droits sociaux
n'est quun parmi les instruments dont disposent les individus pour faire valoir leurs
aspirations, y compris en matiére sociale. En revanche, la lutte contre l'injustice
sociale nest pas confinée aux seuls moments judiciaires, mais bien au contraire elle
est, et doit étre permanente et menée surtout sur le terrain des arbitrages politiques.
En cela elle rejoint la lutte, elle aussi permanente, pour la protection et la garantie
efficace de la dignité humaine par tous les moyens possibles.

3 EMMILLARD, « La justiciabilité des droits sociaux : une question théorique et politique »,
La revue des droits de I’homme n°1/2012, pp.452-459.
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FACING THE CHALLENGES OF THE FINANCIAL
CRISIS: THE ROLE OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF LITHUANIA

I. Challenges for the concept of the socially orienta-
ted state in Lithuania during the financial crisis

A few introductory remarks. During the period of global
economic crisis, when austerity became almost imperative in
Europe, the Constitutional Court of the Republic of Lithua-
nia, as well as many other European constitutional review

Mr Dainius Zalimas, ] o ’ o
President of the Constitutional  institutions, had to undertake a big responsibility to evaluate

Courtof the Republic of Lithuania  the decisions adopted by the legislator, the so-called auste-

rity measures (certainly not on its own initiative — the majo-

rity of the relevant cases were instituted by courts, some — by
the parliamentary opposition). The Constitutional Court had to assess whether
the introduction of austerity measures was actually determined by objective fac-
tors and whether they corresponded to the constitutional requirements, inclu-
ding the concept of the socially oriented state. The biggest challenge posed to
the Constitutional Court by the financial crisis is to ensure the respect of the
social orientation of the State and to protect the related human rights.

Even if the social orientation of the State of Lithuania is not expressis verbis
mentioned in the Constitution, it is reflected in its various provisions which
consolidate economic, social and cultural, as well as civil and political rights of a
human being, the relations between the society and the state, the bases of social
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assistance and social security, the principles of the organisation and regulation of
national economy, the bases of organisation and activity of state institutions, etc.
According to the Constitution as interpreted by the Constitutional Court, the
socially oriented state is under constitutional obligation and it must undertake
the burden of fulfilment of certain commitments to the most vulnerable social
groups. Under the Constitution these commitments are inter alia the ensuring
of citizens’ rights to receive old age and disability pensions, social assistance in
the event of unemployment, sickness, widowhood, loss of the breadwinner', each
human beings’ right to receive fair pay for work and social security in the event
of unemployment?, the guarantee to protect and to care for family, motherhood,
fatherhood and childhood®.

I have to note that Lithuania was one of the most painfully affected State
by the last global financial and economic crisis. For example, in 2009 the Gross
Domestic Product (GDP) of Lithuania has reduced drastically, GDP of second
quarter of 2009, if compared to 2008, has shrunk by 22,4%. Because of the
complicated accumulation of the funds necessary to pay social benefits during
economic crisis, the State of Lithuania, as some other European countries,
had to apply such austerity measures as reduction of pensions, maternity and
paternity benefits, state pensions, etc. The legislator also (and first of all) had

! Article 52 of the Constitution: “The State shall guarantee its citizens the right to receive old
age and disability pensions as well as social assistance in the event of unemployment, sick-
ness, widowhood, loss of the breadwinner, and in other cases provided for by law”.

N}

Article 48 of the Constitution: “Each human being may freely choose a job or business, and
shall have the right to have proper, safe and healthy conditions at work, to receive fair pay for
work and social security in the event of unemployment.”

Provisions of Articles 38 and 39 of the Constitution: “Family, motherhood, fatherhood and

childhood shall be under the protection and care of the State”; “The State shall take care of
families that raise and bring up children at home, and shall render them support according

w

to the procedure established by law. The law shall provide to working mothers a paid leave
before and after childbirth as well as favourable working conditions and other concessions.”
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to cut the remuneration of state servants, politicians and judges, other persons
remunerated from the state or municipalities budgets.

The doctrine of the Constitutional Court of the Republic of Lithuania con-
cerning the austerity measures could be divided into two stages: from 2002 till
2006 when the Constitutional Court was deciding on the constitutionality of
legal acts cutting the social guarantees because of so-called Russian economic
crisis (1999-2002), and since 2009 until now, when the Constitutional Court
has to assess the measures applied because of the last global economic crisis.

The austerity measures launched in 2009 raised a number of constitutional
cases with a complex of constitutional questions. The Constitutional Court
had a mission to develop the official constitutional doctrine “case after case”
by supplementing its elements revealed in the previous constitutional justice
cases. The Constitutional Court had a chance to develop further the set of
constitutional requirements for the austerity measures, which obliges to keep
the social orientation of a state, to heed the balance between the interests of
the person and society, to protect the most vulnerable groups of persons. Today
our Constitutional Court has solved the absolute majority of requests related to
the last economic crisis and the cut of social payments. There are few petitions,
where the problem of the term of state pensions’ reduction* arises, expected to
be solved before 2015.

II. Austerity measures: criteria of constitutionality

First of all, in order to keep the social orientation of a state and to respect
the related human rights, the austerity measures have to fit the criteria of
constitutionality, i.e. the requirements arising from the Constitution. No
surprise that these criteria, as formulated by the Constitutional Court, are based

* Which is one year longer than social insurance pensions’ reduction was.
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on the general criteria of limitation of human rights recognized by international
law and the majority of national legal systems.

Here the provisions of the European Social Charter (revised)® can be
recalled: it is stated in Article G of Part V that the rights and principles set forth
in Part I when effectively realised, and their effective exercise as provided for
in Part II7, shall not be subject to any restrictions or limitations not specified
in those parts, except such as are prescribed by law and are necessary in a
democratic society for the protection of the rights and freedoms of others
or for the protection of public interest, national security, public health,
or morals (paragraph 1); the restrictions permitted under this Charter to the
rights and obligations set forth herein shall not be applied for any purpose other
than that for which they have been prescribed (paragraph 2). Under Article 9
of the International Covenant on Economic, Social and Cultural Rights the
States Parties® recognize the right of everyone to social security, including social
insurance; in the enjoyment of those rights provided by the State in conformity
with the present Covenant, the State may subject such rights only to such
limitations as are determined by law only in so far as this may be compatible
with the nature of these rights and solely for the purpose of promoting the
general welfare in a democratic society (Article 4).

The following criteria or requirements of constitutionality of the austerity
measures can be seen from the case law of our Constitutional Court.

5 http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm

¢ In Part I of European Social Charter the rights which the Parties accept to ensure are entren-
ched.

7 In Part I of European Social Charter the obligations which the Parties undertake are detai-
led.

% http://www.ohchr.org/EN/Professionallnterest/Pages/cescr.aspx
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1. Constitutionally justifiable basis

First of all, according to the official doctrine of the Constitutional Court of
the Republic of Lithuania, the reduction of social guarantees could be made only
when there is a constitutionally justifiable basis. This means that the measures
applied, such as reduction of old-age pensions and disability pensions, must be
grounded upon the circumstances of the extremely difficult economic situation
in the state. Only when there is an official statement of a grave economic and
financial situation, which is not short-term, and when the state is unable to perform
the obligations, the legislator may temporarily reduce the social guaranties. These
reductions could be made only by law, adopted by parliament’.

When especially difficult economic and financial situation occurs in the state
suddenly and there is no time to prepare for it, it is constitutionally justifiable
to ignore the requirement of vacatio legis (e.g., the requirement to provide a
sufficient time (6 months for tax laws) for persons to prepare for changes in the
regulation of economic life). It could be justified by the necessity of urgent and
effective decisions, in order to handle the consequences of the economic crisis
and to ensure an important public interest — to guarantee the stability of public
finances'.

2. Necessity

Thus the second criterion is necessity: the austerity measures must be ne-
cessary. These measures could be applied only when it is essential to secure vi-
tally important interests of society and the state and to protect other constitutio-

° Inter alia the Decision of 20 April 2010 on the Construction of the Provisions of Acts of the
Constitutional Court Related to Reduction of Pensions and Remunerations During an Eco-
nomic Crisis

' Ruling of 15 February 2013 on the Adoption of the Law on the 2009 State Budget and Rela-

ted Laws.
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nal values. They should be like a last resort when the accumulation of the funds
necessary to pay the pensions and other social guaranties is not secured.

It needs to be noted that in itself the economic crisis in the state does
not suppose the right of the legislator to correct the legal regulation of
pensionary relations — to reduce the pensions; first of all, the state must take all
possible measures in order to overcome the economic crisis and to secure the
accumulation of the funds. The state institutions forming economic and finance
policies must implement the measures for overcoming the economic crisis in a
complex manner, the measures must be co-ordinated and balanced between
the interests of the person and society. Only in an exceptional case, when it
is impossible to accumulate (or one does not succeed in accumulating) the
amount of the funds necessary to pay the pensions after all internal and external
opportunities have been used, the pensionary legal regulation may be corrected
by reducing the pensions'.

The similar criterion of necessity was also revealed by some other
constitutional courts. E.g, the Constitutional Court of the Republic of
Latvia recognized that the reduction of pensions was in conflict with the
Constitution and that the impugned provisions were invalid from the moment
of their adoption. The Court stated that the amount of securing the social
rights may be subject to change depending on the amount of funds of the state,
but the legislator always must heed the fundamental rights of a person'’. The
Constitutional Court of Ukraine formulated the doctrinal provisions that the
social rights entrenched by laws are not absolute, the realization of these rights
may be changed by state. Such measures may be used when the necessity to
prevent or eliminate real threats to economic security of Ukraine arises".

! Decision of 20 April 2010 on the Construction of the Provisions of Acts of the Constitutional
Court Related to Reduction of Pensions and Remunerations During an Economic Crisis.

2 The Constitutional Court of the Republic of Latvia ruling of 21 December 2009.

5 The Constitutional Court of Ukraine ruling of 26 December 2011 No. 20-rp/2011.
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3. Temporal character

Necessity is intertwinned with temporal character of the measures in
question. The austerity measures must be temporal, short-term. During
economic crisis the reduced pensions can be paid only on a temporary basis
— only when there is an extraordinary economic and financial situation in the
state. However, this doctrinal provision may not be interpreted as meaning that
the state is exempted from the duty to look for ways for accumulation of the
funds necessary for payment of the pensions. If, before the end of the economic
crisis, there arises an opportunity to accumulate or receive the funds necessary
to pay the pensions in the amounts that were before the reduction, the legal
regulation under which the pensions were reduced must be abolished™. It
should be mentioned that the Constitutional Court did not assess the financial
situation of the state — is it economic crisis or not and it can either state whether
the economic crisis is over or not. The Constitutional Court does not consider
the question of economic expediency, so that evaluation of financial situation
of the state usually is not a constitutional issue and the Constitutional Court
does not asses the economic indicators and, of course, does not pronounce
itself about the end of economic crisis. The Court has first of all to rely on
the decisions of the competent executive authorities, and can rule the issue of
presence of economic and financial crisis only in exceptional circumstances
when it is obvious that the situation is manifestly different from that existing
when the measures in question were applied’ (i.e. that there is no ground for

' Inter alia the decision of 20 April 2010 On the Construction of the Provisions of Acts of the
Constitutional Court Related to Reduction of Pensions and Remunerations During an Eco-
nomic Crisis

'* The administrative courts construed the state’s financial situation in the cases of reduced
remuneration of judges. For example, Vilnius regional administrative court, while assessing
state’s financial situation and considering if the economic crisis is over, referred to the Annu-
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continuing the application of austerity measures). A similar reasoning would
also apply in assessing the necessity of austerity measures, i.e. whether there
are any alternatives to the limitation of social guarantees.

In this context one can mention the similar practice of the Portuguese Con-
stitutional Court when it had an a priori constitutional review case, concerned
with the reduction of pensions of public sector staff. The Court recognized that
the reduction of pensions of public sector staff was in conflict with the Consti-
tution and stated that the reduction of pensions should be temporary and the
validity of reduced pensions must be defined'.

al Government report of 2010 and mentioned the increase of GDP, the growth of export, the
decrease of government debt deficit.
! The Portuguese Constitutional Court ruling of 19 December 2013 No. 862/2013
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4. Proportionality

Next and perhaps the most important criterion of constitutionality of the
austerity measures is proportionality. The Constitutional Court has held that
the constitutional principle of proportionality is one of the elements of the
constitutional principle of a state under the rule of law. In the particular context
of austerity measures three aspects of proportionality have to be mentioned.
The first is traditional: the measures must be adequate with the legitimate
objectives which are important to society; these measures must be necessary in
order to reach these objectives, and that these measures do not have to restrain
the rights and freedoms of a person clearly more than necessary in order to reach
these objectives'.

The second aspect is quite specific for Lithuania. That is the requirement
not to breach the existing proportions between salaries (paid from state
budget), pensions and other benefits, i.e. by applying the austerity measures not
to destroy the existing system of salaries or pensions, not to apply more severe
reductions (significantly larger percent of reduction) just because the persons
concerned have more responsible duties, better qualification and education (that
exactly happened during the last economic crisis when salaries for state servants
and judges were reduced from 0.5 to 35S percent depending on the duties and
qualification, the judicial salaries system was completely distorted when salaries
of the judges of the Constitutional Court were cut by 35 percent (while for
other judges — up to 18 percent) and they became less than those of the judges
of ordinary and administrative courts). This is also related to the problem of
discrimination: the austerity measures cannot be of discriminatory character

7 The ruling of 11 December 2009 on Wages of Oftficers of the System of the Internal Service,
the Decision of 20 April 2010 on the Construction of the Provisions of Acts of the Consti-
tutional Court Related to Reduction of Pensions and Remunerations During an Economic
Crisis.
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and have to be equally applied to all the state servants and judges (e.g., for
prosecutors in Lithuania those measures were terminated earlier than for other
officials). The Constitutional Court of the Republic of Lithuania recognized
that a number of legal acts were in conflict with the Constitution because of
it disproportionately reducing the remuneration. The salary of state servants
holding higher positions and the remuneration of judges of “higher” courts were
cut to a greater extent than the others. The Constitutional Court held that there
were violated the proportions of the amounts of the remuneration of different
positions of state servants and judges'®.

Similarly when there is a necessity to temporarily reduce the pensions in
order to secure vitally important interests of society and the state and to protect
other constitutional values, the legislator is under obligation to establish a
uniform and non-discriminatory scale of reduction of pensions — the pensions
should be reduced in a manner not violating the proportions of the amounts of
the pensions established with regard to pensioners of the same category.

The third aspect of proportionality is that the austerity measures should
not impair the enjoyment of other rights, i.e. the rights other that the right
to pension or other social benefit. Constitution prohibits such legal regulation
when a person, while implementing one constitutional right, would lose the
possibility to implement another constitutional right. E.g., it was recognized
by Constitutional Court that it is not permitted to establish any such legal
regulation whereby the old-age pension paid to the persons who have a certain
occupation or conduct certain business would be reduced to a greater extent
comparing with the persons who do not have any occupation and do not conduct
any business®.

'8 The ruling of 1 July 2013 on the reduction of the remuneration of state servants and judges.
' The ruling of 22 October 2007 on the State Pensions of Judges, the Decision of 20 April
2010 on the Construction of the Provisions of Acts of the Constitutional Court Related
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5. Broad discretion depending on the peculiarities of the consti-
tutional guarantees in question

The Constitution does not exclude the possibility to differentiate the auste-
rity measures. However, this differentiation is related to the extent of constitu-
tional guarantees in question, i.e. whether they are imperative under the Con-
stitution or dependent on a certain discretion of a state (therefore also on the
economic situation). In general, the Court does recognize a broad discretion of
the legislative and executive authorities when applying austerity measures.

For example, some of the types of pensions specified expressis verbis in Article
52 of the Constitution. One of them is old-age pension. As it has been held by
the Constitutional Court, the person who meets the conditions established by
law in order to receive the old-age pension, and who has been awarded and paid
this pension, has the right to a monetary payment of a respective amount — the
right to possession. This right must be protected also under Article 23 of the
Constitution, where the right to ownership is entrenched. The other type of
pension specified expressis verbis in Article 52 of the Constitution is a disability
pension. The state has a constitutional duty to ensure the creation of such social
protection system (inter alia a system of social support and disability pension)
so that a person who, due to health disorders (caused by illness, accident,
occupational disease, innate health disorders, etc.), permanently or temporarily
did not acquire or lost a possibility to earn the living from work or business
income, or where such possibilities significantly diminished, in the cases
provided by law, would receive social support and/or disability pension®’.

to Reduction of Pensions and Remunerations during an Economic Crisis, the ruling of 6
February 2012 on the Recalculation and Payment of Pensions upon Occurrence of an Espe-
cially Difficult Economic and Financial Situation in the State.

% The decision of 20 April 2010 on the Construction of the Provisions of Acts of the Constitutio-
nal Court Related to Reduction of Pensions and Remunerations During an Economic Crisis.
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Under the Constitution, the law may also establish other pensions, not only
those which are expressis verbis specified in Article 52 of the Constitution (i.e.,
not only old-age and disability pensions). The legislator enjoys constitutional
powers to establish by the law the pensions and/or types of social assistance
granted solely to the state servants or individual groups of state servants, the
grouping of which is objectively reasonable. The pensions which are not directly
named in Article 52 of the Constitution are at present established inter alia in
the Law on State Pensions. The peculiarities of state pensions, which, in their
nature and character are different from old-age pensions, as well as from disa-
bility pensions, imply that during financial crisis the legislator may correct the
legal regulation of such pensions of different nature by reducing these pensions
to greater extent than old-age and disability pensions. However, while doing
so, the proportions of the amounts of state may not be violated*'. The mentioned
peculiarities also give more flexibility in legal regulation of the reimbursement
of losses caused by reduced state pensions.

It could be mentioned that the Portuguese Constitutional Court noted that
it is permissible to change the legal regulation of pensions of public sector staff,
but it should be done with the respect of number of constitutional principles,
especially with the principle of the protection of trust.

Similarly, the Constitutional Court also interpreted some requirements,
which arise from the Constitution, regarding social support for the families
raising underage children, i.e. issues of awarding and limitation upon payment
of maternity, paternity, maternity (paternity) benefits, which had directly been
determined by the circumstances of the economic crisis. The Constitution does
not expressis verbis establish any bases, conditions, terms and amounts of giving

*! The decision of 20 April 2010 on the Construction of the Provisions of Acts of the Consti-
tutional Court Related to Reduction of Pensions and Remunerations During an Economic
Crisis.
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support to the families that raise and bring up children at home; these are to
be established by the legislator in compliance with the norms and principles of
the Constitution. The capabilities of society and the state must be taken into
account when regulating by laws the relations of assistance given to the families
that raise and bring up children at home and the legislator has a broad discretion
in this field. The Constitution establishes the guarantee of a paid leave before
and after childbirth to working mothers (short-term maternity leave). It is
implied that the legislator must establish inter alia the conditions for giving such
a leave, a reasonable (minimum and maximum) length of this leave. The amount
of this short-term maternity leave must comply with the average remuneration
received during a reasonable time prior to the leave®.

6. Solidarity

The Constitutional Court has held that the solidarity principle entrenched
in the Constitution implies that the burden of fulfilment of certain obligations
to certain extent should be distributed also among members of society, however,
such distribution should be constitutionally reasoned, it cannot be dispropor-
tionate, it cannot deny the social orientation of the state and the obligations to
the state, which arise from the Constitution. However, the constitutional princi-
ple of solidarity does not deny personal responsibility for one’s own fate.

First of all, the requirement of solidarity implies absence of discrimination
in applying of austerity measures, i.e. in principle all the groups of society
has to share the burden of economic crisis. The Constitutional Court has
held that in case of a difficult economic and financial situation, the financing
of all the institutions implementing state powers that are financed with the

22 Ruling of 27 February 2012 on Awarding Maternity, Paternity, Maternity (Paternity) Bene-
fits and Limitation upon Payment thereof, as well as on Limitation upon the Right of Cus-
toms Officials to Hold Another Job.
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funds from the budget, as well as the financing of various spheres that are
financed with the funds from the state or municipal budget, should normally be
revised and reduced. It means that the judiciary also is not immune from the
reduction of remuneration. If one established any such legal regulation to the
effect that only the reduction of the financing of courts or only the reduction
of the remuneration and pensions of judges would not be allowed in case of an
extremely difficult economic and financial situation in the state, it would mean
that courts would groundlessly be singled out from among other institutions that
implement state power, and judges — from among other persons that participate
in implementing the powers of the corresponding institutions of state power; the
consolidation of such an exceptional situation of courts (judges) would not be in
line with the requirements for an open, fair and harmonious civil society and the
imperatives of justice?.

On the other hand, the legal regulation of the social security should create
preconditions for each member of the society to take care for one’s own welfare,
but not to rely solely on the social security guaranteed by the state. The social
support should not create preconditions for a person not to attempt for a higher
income, not to search for possibilities to ensure to oneself and one’s family by
one’s own effort the living conditions that are in line with human dignity, and
social support should not become a privilege.

However, solidarity has to be understood in the context of positive dis-
crimination of the most vulnerable persons, i.e. there can be a limit below
which the austerity measure cannot be applied (a certain minimum of guarante-
ed income — a minimal pension or salary). The constitutional principles of justi-
ce and proportionality do not mean that it is not allowed to establish a limit in
the amount of the pensions below which the pensions would not be reduced.
But it is not allowed to establish any such legal regulation whereby the pension

** The ruling of 1 July 2013 on the reduction of the remuneration of state servants and judges.
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becomes reduced to an amount, where the person receiving the pension would
not be secured the minimal socially acceptable needs and the living conditions
compatible with human dignity. However, as mentioned, the constitutional
principle of social solidarity does not imply any social egalitarianism. According
to the Constitutional Court, the egalitarianism also is not permitted reducing
the remuneration of state servants and judges. The Constitutional Court re-
cognized that the proportions of the amounts of salaries established at the time
prior to the occurrence of a particularly difficult economic and financial situa-
tion in the state for the persons performing different duties, must be retained*.

Similarly the Constitutional Court of the Republic of Latvia has held that
the state has to define the groups of pensioners who would be immune from
the reduction or to whom a different reduction amount would be applied**. The
Constitutional Court of Ukraine has emphasized that while cutting the social
guaranties an adequate living conditions and the human dignity must be main-
tained?®.

7. Reimbursement of the losses

Finally, the State while applying austerity measures can be obliged to
reimburse certain related losses. That is due to the protection of the right to
pension or salary as the property right (but not a specific sum) in terms of the
Constitution. E.g., the right to demand the pensionary maintenance payments,
which are established in the Constitution and laws, arises from Article 52 of the
Constitution, whereas the proprietary aspects of this right are defended under
Article 23 of the Constitution””. Therefore the losses caused by the reduction of

** Ibid.

** The Constitutional Court of the Republic of Latvia ruling of 21 December 2009.

6 The Constitutional Court of Ukraine ruling of 26 December 2011 No. 20-rp/2011.

%7 Inter alia the ruling of 6 February 2012 on the Recalculation and Payment of Pensions upon
Occurrence of an Especially Difficult Economic and Financial Situation in the State.
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pensions should be reimbursed to a certain extent. First of all, it is obligatory to
reimburse the losses caused by the reduction which was held unconstitutional.
The reimbursement of other losses (which were determined by the legal
regulation which was recognized as not in conflict with the Constitution) is the
discretion of legislator.

The reimbursement must be implemented during the reasonable time after
the economic crisis is over, it has to be also balanced with other commitments
and interests of the State and society. The legislature must, without unreasonable
delay, establish the essential elements (grounds, amounts, etc.) of compensation
for the reduced old-age pensions. After the economic crisis is over, according
to objective data (economic indicators, indicators of economic growth, funds
accumulated by the state), the capabilities of the state, a fair compensation
must be ensured to all persons for the losses caused by the reduction. Under
the constitutional imperative of social harmony, this may be ensured as
appropriate in a fair manner. It is important that the said mechanism should be
established by taking account of the consequences of an extreme situation and
the capabilities of the state, inter alia, various obligations assumed by the state,
which are related to financial discipline, thus, also to the imperative of balancing
the revenue and expenditure of the state budget®®. In this context it should
mentioned that the Constitutional Court of the Republic of Latvia also held that
while planning a temporary reduction of pensions, the legislator must ensure its
fair reimbursement at a later time®.

¥ Decision of 7 March 2014 On the Construction of Certain Provisions of the Ruling of the
Constitutional Court of the Republic of Lithuania of 6 February 2012
» The Constitutional Court of the Republic of Latvia ruling of 21 December 2009
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I11. Final remarks

The most difficult challenge for the Constitutional Court after its decisions
on constitutionality of austerity measures is to withstand the fierce criticism
that it usually does not deserve. E.g., after the decisions, where the austerity
measures adopted by parliament were assessed and some of them were recog-
nized unconstitutional, the Constitutional Court of the Republic of Lithuania
was accused that it was not enough sensitive and gentle for the most vulnera-
ble groups of people, moreover, that the court was blamed for its “supporting”
tinancially strongest groups of people, for example, working pensioners, state
pensioners, judges and state servants of higher positions. The concept that the
constitutional principle of social solidarity does not imply any social egalita-
rianism was very unwillingly accepted by some groups of the society. It must
be mentioned that some politicians additionally strengthened this contention by
populist speeches. It is curious that while the Constitutional Court is blamed
for decisions concerning austerity measures, it is the activity of politicians and
the legislator, which led to the deepest possible economic crisis and more severe
austerity measures. E.g., just before the crisis and on the eve of parliamentary
elections in summer of 2008 the legislator decided not to accumulate any re-
serves, but to spend all the surplus in the state budget by increasing the social
guarantees (pensions, parental leaves (which were one of the highest and longest
in all Europe), etc.) and in such a manner causing ungrounded expectations.

My last final remarks is that obviously the economic and financial problems
strongly affected the doctrine of limitations of social guarantees of many
European constitutional review institutions. We could come to a conclusion that
the standards of limitation of social rights during the period of economic crisis
has to differ inter alia because of various austerity policies used by governments
to reduce budget deficits during the grave economic conditions. However, on the
other hand, we also cannot deny that there are universally recognized criteria
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which the austerity measures should meet to avoid violations of the recognised
social and economic rights, the settled balance between the interests of a person
and society. It should be mentioned that during the period of global economic
crisis the same criteria based on the concept of socially oriented state could
be easily recognized in the decisions of many European constitutional review
institutions. This similarity proves that there is unity in diversity of every
state’s constitutional doctrine on austerity measures.
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CONSTITUTIONAL JURISPRUDENCE
IN TIMES OF FINANCIAL CRISIS

1. Introduction

Slovenia is facing a crisis — we call it the public finance
crisis, some even speak of the economic crisis, there is talk
of the political and social crisis, the crisis of (financial) ca-
pitalism, or even the crisis of democracy. However, the dai-
ly lives of the people are most significantly affected by the

overall deterioration of living conditions — the fall and a

Mr Jan Zobec,
Judge of the Constitutional
Court of Slovenia  insecurity, anxiety, fear of the future. The macroeconomic

further decline in the standard of living and social security,

data speak for themselves — unemployment, decline in in-

vestments, economic downturn, internal debt, government
deficit, high borrowing rate. To identify the causes of the widespread deterio-
ration and their origins is a matter of economic, sociological, systemic, political
science analysis (and speculation). In times of crisis, life events are concentra-
ted, dramatic, and convulsive. They themselves call for action due to their acu-
teness and fatality. In such periods, the regulatory role of the state intensifies, as
it must. The state must act as this is its fundamental duty and the very purpose
of its existence. Its legislative body is the first in line that is called upon to adopt
appropriate anti-crisis measures in order to respond to the needs in all areas of
social life. This applies even more so if such needs relate to the foundations of
the functioning of the state or its ability to effectively ensure human rights and
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fundamental freedoms. Among the principles of a state governed by the rule of
law is the principle of the adjustment of the law to social relations and the de-
velopment of society. This principle, adopted by the Constitutional Court (De-
cision No. U-1-69/03, dated 20 October 2005, OdIUS XIV/2, 75), is inherent to
the very nature of law. Life is namely a sequence of changes, a unique continu-
um - and a chain of events to which the law responds. However, the measures
by which the legislature responds must be in harmony with the pressing social
reality, which is what we might call the normative power of the crisis." Since the
crisis brings new (im)balances in the functional systems (subsystems of the soci-
ety) and because due to their mutual intertwining and points of intersection the
crisis is transferred from one system to another until in the end it covers the en-
tire global society, the legislature that must often act quickly and radically is in
a difficult position. In such periods, namely, the resurgence of conflicts is more
likely and these tend to be more pronounced and fierce. It is difficult to coor-
dinate competing and even contradictory interests where, due to the crisis, the
competition among them becomes even sharper and more serious. Such is even
more difficult when it is necessary to act fast. It may happen that the elimination
of one of the imbalances results in another imbalance. What is then the role of
law in a time of crisis, what should be given priority — the public interest that at
this point entails the effectiveness of the state’s anti-crisis measures or the law,
more precisely constitutionality? Another question is how far the Constitutional
Court can intervene, where the boundary between the legal and the political
lies. The Constitutional Court is namely a player in the political arena and its
decisions have political consequences; the fate of legal acts of general application
that are nothing but a legal expression of political will, as such was formulated in
the legislative body — where the political interests meet and are synchronised —
is in the hands of the Constitutional Court.

! Paraphrase of Gurvitch's and Jellinek's idea of a normative power of facticity.
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However, there is an essential, insurmountable difference between the
legislative body, which is a political body, and the Constitutional Court,
whose decisions also have political consequences that are comparable with the
decisions of the legislative body. The decisions of the legislature are political
decisions, they are adopted in a political manner, through a political discourse
and with political responsibility. The decisions of the Constitutional Court on
the other hand are legal, adopted on the basis of constitutional law arguments
and through a constitutional discourse. There are no people above the
Constitutional Court to whom the Court would need to answer to every four
years at the elections; there are only two things above the Constitutional Court
— the Constitution and constitutional arguments — and the professional public,
of course. The weapons and legitimacy of this institution are its arguments: the
more convincing, reasonable, and professionally justified they are, the greater the
internal legitimacy of the decision based on such arguments is. And the greater
the reputation and authority of the highest guardian of the Constitution are.

In the current period of crisis, the Constitutional Court was searching for a
balance between the public interest (eliminating or at least reducing the effects
and causes of the crisis) on the one hand and the price paid for the realisation
of these interests on the other. This usually entails a diminution, reduction,
narrowing of rights of individuals or legal entities or an increase in their burdens.
This contribution deals firstly with some speculations about the sources of the
financial crisis and then with some of the most typical »crisis« cases that the
Constitutional Court adjudicated in the last two years.

2. What are the reasons for the crisis

The reasons for the (Slovene) crisis are both external and internal, they
are intertwined with one another and in synergy. The global financial (and,
consequently, economic) crisis is probably, as established Teubner, really the
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consequence of the collective dependence on the [economic] growth, which is
so characteristic of the post-modern globalised (world) society.> The question
is whether self-restoring systems (autopoiesis) tend to be self-destructive and
whether autopoiesis also includes growth — and if it does, what happens in the
events of excessive growth. Are we perhaps in social systems dealing with turbo
autopoiesis (which has a similar effect on the social tissue as does malignant
growth have on human tissue)? Is pathological growth and opaqueness,
uncontrollability, unpredictability, perplexity, tension, and omnipresent unrest
and discomfort connected therewith what could be the reason for the crisis?

In the genome of the western civilisation is obviously written the code of
dependency on the growth. Nothing is yet wrong with that in itself. Problems
only arise at the point when this addictedness becomes self-destructive. The
crisis as the consequence of the expansionistic addictedness, i.e. addictedness
to an ever higher production, namely engulfed virtually all functional systems
~ not only the economic-financial system (in which this is demonstrated most
obviously, simply because money makes the world go round). The motto in
sports has been (since 1924 Olympic Games in Paris) “faster, higher, stronger”
which leads towards twistedness of sports — instead of protecting a healthy
mind in a healthy body it forces that prohibited stimulants be used and that
the organism be inhumanly exhausted, resulting in what is the exact opposite;
in science, the research of what is unknown and the uncovering of answers on
what is unknown in fact only opens further and new questions that multiply
uncertainties and the need for further researching; the law is choking in the
hyper production of norms and judicial decisions. The society is addicted with
the judicialisation of everyday life — economic, political, and scientific life. Since

> See G. Teubner, A Constitutional Moment? The Logics of Hitting the Bottom, in: The Fi-
nancial Crisis in Constitutional Perspective (P. F. Kjaer, G. Teubner, A. Febbrajo — Ed.), Hart,
Oxford, and Portland, Oregon 2011, p. S et seq.
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a long time ago (also in states with the tradition of common law), the law is
not (only) a means for the resolution of disputes, the law is more and more a
means for the implementation of certain interests. And not only public interests.
In reality, interests and benefits of lobbies, networks, and interest groups are
hidden behind the facade of »democratic« defenders of the public interest
and that of rhetoric ombudsmen. Therefore, the law, which is supposed to
prevent and resolve disputes, generates disputes by itself which then in return
require an even greater regulation (an illustrative proof for that is the vast and
entirely unmanageable Slovene legislation regulating insolvency proceedings),
which carries in itself new interpretative problems and therefore new conflicts,

including between norms themselves (a characteristic example that will be
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explained below was the Real Property Tax Act, abrogated by the Constitutional
Court, along with all the accompanying regulation) — and so forth. Especially in
crises such as the financial, economic, and social crisis, the production of law is
correspondingly higher (i.e. the normative power of crisis) due to the need for
state intervention, in fact due to the constitutional requirement of a response
by the law on the crisis (which the Constitutional Court clearly explained in
Decisions Nos. U-I-69/03 and U-1I1-1/12, U-11-2/12). And, if these are external
stimuli, the legal hyper formalism of the judiciary is the next — internal -
stimulus to which the legislature (which is always in an interactive relationship
with the judiciary) responds with the further hyper production of norms, ad hoc
solutions, and detailed prescription and regulation of every life situation, all of
which leads, along with the growing corpus of domestic and supranational case
law and literature, to an even larger and completely unmanageable normative
chaos.

2.1. Fiat money!

The fundamental paradigm of the crisis is financial - the crisis is expressed
most tangibly and with broadest effects in the economic-financial field of the
global turbo capitalism - already because this functional system is connected
with the majority of others, the crisis is transferred from it also to other systems,
which already by themselves autochthonously suffer from the same syndrome
— the syndrome of dependency on growth. What is actually at issue? To put it
simply, what is at issue is a situation in which the desire (lust or greed) for profit
is greater than the true capacities of the real growth and the human creativity
and inventiveness. In other and simpler terms: when economy is at issue, when
more is spent than it is created — because the desires that are greater than the
capacities can be fulfilled by an illusion - an illusion based on future borrowing,
on anticipated and speculative growth, and on the current consumption. In
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short, the following motto applies: I want to have, here and now, what I will be
(if I will actually be) entitled to (depending on the input of knowledge and effort,
as well as on good fortune) — only tomorrow or even what only next generations
will be entitled to. Therefore, what is at issue is the problem of the asymmetry
of the expansion of subsystems, where the obviously prime subsystem is the
financial one - its growth exceeds all others. Why - because it is so easy to
create money. For commercial banks, this is creatio ex nihilo. Fiat money!

It is not difficult to determine why this has happened; the formula is simple:
The globalisation, the information technology that allows for an uncontrollable
diffusion of information all around the world in a matter of seconds (the
infrastructural framework, the environment in which or within which
pathological growth can develop), and the collective addictedness with growth
(the energy that fuels the crisis) have brought to a discrepancy between virtual
cash flows and (virtual) speculative financial profits connected therewith on the
one hand (a fetish of the post-modern capitalism) and the situation in the real
economy on the other (with all the symptoms characteristic therefor — borrowing,
unemployment, growth of poverty, ecological devastations, and degradations).
Precisely the private emission of non-cash money (fiat money) is exploited for an
unpredictable increase in self-reference financial speculations. With the creation
of value, the emission of money necessarily increases profits — and vice versa, the
increase in profits increases the emission of money and the creation of virtual
value. This entails spiral growth, which in the end grows into a self-destructive
excessive growth. What is then the difference between the necessary dynamic
of growth and pathological growth? To a certain degree, a comparison with
an individual’s addictedness and dependency seems appropriate. However, the
definition of one individual’s dependency as the compulsive acceptance of self-
destructive activity, i.e. activity despite lasting negative consequences, is with
regard to social systems not sufficient. When financial crisis is at issue, non-cash
money created ex nihilo by commercial banks entails a dependency mechanism:
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the chaining of transactions of payments releases excessive compulsions of
growth in both the financial and real economy. The commercial banks’ increasing
of expected profits inherent in the supplementing creation of money through
credit guarantees causes pressure on the real economy to produce more and
to [increase] growth, which further increases the expectancies of profits. This
releases a dynamics that no longer corresponds to the static economic cycle, but
[represents] an accelerated and uncontrollable spiral of growth. Together with
the dynamics of monetary multiplication, bank loans are not requested for the
tinancing of productive investments, but for investing in speculative property or,
when the state is at issue, for the financing of poorly controlled non-productive
spending, for social transfers, etc. When the interests on bank loans then exceed
the expected income gained by such property, a collapse happens, together with
a financial crisis and, as a consequence, also an economic crisis.

3. How the state should have dealt with the (financial) crisis
and how it did deal with it

3.1. Plain-money reform

As Teubner convincingly concludes, the dynamics of the crisis cannot be
successfully (successfully from the viewpoint of the elimination of the crisis)
established by means of factor analysis in accordance with which individual
reasons are isolated, blamed for causing the crisis, and then neutralised with
the introduction of opposite factors into the causal chain that causes the crises,
hoping that its repetition will be thereby prevented. All such measures are
seriously flawed: No sooner has a law been passed than the loophole appears
— either in the form of a possibility to circumvent the law® or in the form of

? Teubner, p. S.

100




“Social protection and financial crisis: challenges and limitations”

its unconstitutionality.* A deeper understanding of the crisis is offered by an
analysis which regards the factors of factor analysis simply as interchangeable
activating conditions, and which attempts to discover the underlying dynamic.
Teubner thus suggests the transformation of the “internal constitution” of the
global financial economy (societal constitution), namely by the constitutional
symbol of the economic functional system, i.e. by transforming the creation of
money.’

Today, this function is less and less the prerogative of central banks (which
only operate in the field of primary emission, which is not bound by the gold
standard). With regard to the expansion of non-cash cash flows via bank accounts,
non-cash payments and transactions, new communication technologies, and
especially the globalisation of financial and capital transactions, the monopoly of
the emission of money has been transferred from the hands of central banks to
globally active commercial banks.® Commercial banks give loans freely and thus
create non-cash money (in Europe, the ratio of non-cash to cash money is 4:1).

* By the Council Decision of 19 January 2010 it was established that there exists an excessive
deficit, which is not only the result of the temporary excess of reference values regarding the
admissibility of the deficit. In the framework of these proceedings, the Council adopted, on
7 June 2013, a Recommendation in which it established that Slovenia is faced with a sig-
nificantly growing public debt due to persistently high primary deficits, wherefore Slovenia
should adopt, inter alia, measures for decreasing the wage bill in the public sector, as well as
social transfers. And what is the meaning of that? Certainly, it is a threat for the constitution-
ality. The resolving of the crisis of public finances is a threat for the constitutionality already
due to the fact that it its connected with fast and thus less well-thought taking of measures
that are radical as well (dismissing in the public sector, the reduction of social transfers, the
introduction of new taxes and the increase of existing burdens, etc.). The fact that this threat
is real is also proved by the Council Recommendation, which envisages a secondary plan due
to the possibility of the constitutionally-judicial abrogation of anti-crisis measures.

5 Teubner, p. 13 et seq.

¢ Teubner, p. 22.
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Central banks can influence the emission of non-cash money only indirectly —
by prescribing interest rates.

I very much agree with the proposal of a plain-money reform, according
to which, on the one hand, the creation of non-cash money should be the sole
prerogative of national and international central banks, whereas, on the other,
commercial banks should be prohibited from creating new money based on the
current account credit and should instead be limited to offering loans based on
existing credit reserves.” I also agree that central banks should be politically
independent guardians of the economic constitution in a manner comparable
with constitutional courts (guardians of political constitutions), which stand
right at the hierarchical peak of legal systems and which are responsible for the
adoption of highly political decisions without thereby becoming a part of the
political system.® However, at this moment I do not see any possibility how such
a plain-money reform as proposed by Teubner and several finance experts who
would transform constitutional programs both in the law and in the economy on
a global scale could be introduced. Since financial markets operate globally, such
a reform would only be fully effective as a global fully-fledged money-creation
reform.

3.2. Fiscal rule

Therefore, the dynamics of the excessively growing indebtedness of the
state budget caused by commercial banks’ creation of money, which fuels the
development of always new avoidance strategies, should be, for a while, tamed
only by transforming the “constitutional symbol or the heart” of the national
public financial economy, i.e. the state budget.

7 Teubner, pp. 19 et seq.
§ Ibidem and 39 et seq.
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This symbol namely also influences other subsystems — depending on how
etatised the society is, i.e. what is the degree of state intervention in individual
social subsystems. From the viewpoint of the influence that the state has on
other subsystems, the state budget can be of key importance. The spiral of the
increasing of the public debt can thus be halted only by changing the budgetary
mentality of consumerism and the borrowing connected therewith, which is
tuelled by the easiness of running into debt as a consequence of the easiness of
the creation of non-cash money by commercial banks — and the vicious circle
is complete. But how can this be done? There is once again the same dilemma:
Either by challenging the individual factors of the crisis, i.e. individual budget
users, or by terminating the fundamental dynamics of the crisis of public
finances — meaning by [implementing] a fiscal rule. The more the functional
systems (subsystems) are etatised, the more important is the anchor (the self-
limiting mechanism) in the form of the fiscal rule, which introduces automatism
in the planning of the fiscal policy. If I apply the example of the Swiss formula
of the fiscal rule (which is also called »Schuldenbremse, i.e. »debt brake«), the
tiscal rule precisely determines, on the basis of the condition of the economic
cycle and the correspondingly estimated amount of the public income, the
allowed amount of public expenses. In simple terms, if the state is in recession,
then its factual GDP is lower than its potential GDP (this is the so-called
negative output gap), due to which the fiscal rule allows to the state that the
expenses of public finances exceed the income, namely by a factor in the amount
the predicted GDP is lower than the potential GDP.

The fiscal rule thus functions counter-cyclically. When the state is in
recession, the fiscal rule automatically allows it to create a higher deficit,
whereby it can increase social transfers and stimulate the economy by reducing
taxes or by creating public investments. When the economy flourishes, however,
the fiscal rule requires that the state have a surplus of public finances and thus
create a reserve for bad times. The fiscal rule thus automatically leads to the
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situation that the state budget — or broadly, the balance of public finances - is
balanced throughout the economic cycle (the phase of recession and the phase
of flourishing), due to which the public debt is gradually and proportionally
decreasing while the GDP is increasing. This is an efficient fiscal automatism
that has also been introduced a decade ago by Switzerland and Sweden (in fact,
each one has its own version of it) and which functions very well, because it
prevents politicians from spending too much, i.e. living beyond their means.’
This is precisely where the similarity is with the Teubner’s proposal [to
ensure] supervision over the creation of non-cash money - the reason for both
the excessive emission of money by the state and for the excessive borrowing by
the state is the same: excessive spending by the state. And if Hayek correctly drew
attention to the fact that where democratic governments have unlimited political
power with regard to the money one should not expect that they will resist
inflationary pressures, in fact political temptations,'® then these temptations are
completely the same where the state in fact does not have the emission of money
completely under its control (because the latter passed in the predominant part
onto commercial banks in the form of the emission of non-cash money), but it
does have unlimited discretion with regard to the borrowing. And because there
is more and more non-cash money, the borrowing is easily accessible and the
circle is complete. For such reason, we can classify the fiscal rule among the
necessary instruments of fiscal constitutionality — which is what nonetheless
proves the Treaty on Stability, Coordination and Governance in the Economic
and Monetary Union in conformity with which the budgetary position of the
general government of a state must be balanced or in surplus (item (a) of the

® The logic of the fiscal rule is the logic of Odysseus who was bound to the mast of the ship
when passing the Isle of the Sirens. The threat of excessive running into debts is a typical
long-term temptation of politicians.

1 F. A. von Hayek, Denationalization of Money: An Analysis of the Theory and Practice of
Concurrent Currencies, Institute of Economic Affairs, London 1978, p. 22 et seq.

104




“Social protection and financial crisis: challenges and limitations”

first paragraph of Article 3).!" By the way, it was Eskimos who discovered the
fiscal rule long before us.

Therefore, Article 148 of the Constitution (as amended on 31 May 2013)
lays down the following provision: “Revenues and expenditures of the budgets of
the state must be balanced in the medium-term without borrowing, or revenues must
exceed expenditures. Temporary deviation from this principle is only allowed when
exceptional circumstances affect the state.” However, this rule is not self-executing.
For such reason, the following paragraph determines: “The manner and the time
frame of the implementation of the principle referred to in the preceding paragraph,
the criteria for determining exceptional circumstances, and the course of action when
they arise, shall be determined by a law adopted by the National Assembly by a two-
thirds majority vote of all deputies”. So far, the implementing law has not yet been
adopted, even though the amendment of the Constitution required that the law
be adopted within six months after the amendment entered into force — whereas
the new fiscal rule and the implementing law are first to be applied in the
drafting of the budget for 2015. Hence, it is very likely that an unconstitutional
legal gap will emerge in the near future. The fiscal situation is namely rapidly
deteriorating and the public debt is increasing - politicians who still think that
the money grows in cash machines are pushing Slovenia to the edge of its
financial dependence with excessive borrowing.

11The rule under point (a) shall be deemed to be respected if the annual structural balance of
the general government is at its country-specific medium-term objective, as defined in the
revised Stability and Growth Pact, with a lower limit of a structural deficit of 0,5 % of the
GDP at market prices.
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3.3. Increasing the tax burden, selling off assets owned by the
state

A further measure to recovery of the state budget, although not capable
of healing the core source of the pathological growth, but at least capable of
temporarily extinguishing the consequences of such a growth, could be to
sell off assets owned by the state (the so called family silver — systemic banks,
insurance companies, companies in the fields of energy, telecommunications...).
In addition, state owned property is fertile soil for corruption where largely
incompetent, embittered, visionless, and in many cases corrupt economic elites
intertwined with politics dominate. Still, the Constitutional Court has no power
to command or directly impose the selloff. However, that possibility could be
indicated by a decision of the Constitutional Court when considering a tax
law and its interference with property rights (the question of necessity — or
proportionality in the narrow sense).

In the field of public finances the legislature enjoys a wide margin of
appreciation. What will the budget amount to, how will it be structured, and from
which sources will it draw are a matter of its political assessment that is subject
to political accountability. The Constitutional Court has to apply restraint with
regard to such cases. However, the situation may be different when it is obvious
that certain budgetary revenues can be realised in another manner, one that is
less invasive from the perspective of the human right to private property. Such
concerns the possibility to sell off (privatise) state assets — not in the sense of a
general sell off (these decisions also fall within the prerogative of policy), but in
exceptional cases when the state owns disproportionately large agglomerations,
where, for example, the share of the state’s assets in the national economy is
extremely dominant (energy, telecommunications, banks, insurance companies,
and other large corporations, all of these are still in majority state-ownership).
If the aim of public finances that is pursued by a property tax is evidently also
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attainable through the sale of such property (and therefore by means of a less
severe interference with the property rights of citizens), such may demonstrate
that an interference with the property of the citizens is not necessary.

When reviewing the Real Property Tax Act (a characteristically “fire-
extinguishing measure”) the opportunity to evaluate the possible normative
power of those facts and circumstances has been missed. The Constitutional
Court, while abrogating the Act, limited itself to the principle of legality in
taxation matters (Art. 147 of the Constitution, which provides: “The state
imposes taxes, customs duties and other charges by law. Local communities
impose taxes and other charges under conditions provided by the Constitution
and law.”), equality before the law (Art. 14, para. 2), the right to legal
remedies (Art. 25), and the constitutionally protected financial autonomy of
municipalities (Art. 142, which provides: “A municipality is financed from its own
sources. Municipalities that are unable to completely provide for the performance
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of their duties due to insufficient economic development are assured additional
funding by the state in accordance with principles and criteria provided by
law.”), yet avoided to assess the interference with the right to property — and
to reconsider its previous position that reads as follows: “In addition to other
taxes, property tax may be extended to a yield from a property only if the
tull taxation of an alleged yield — what is considered are taxes and deductions
and other allowances — represents approximately a half division between the
private and the public and if such taxation is at the same time in conformity
with the principle of equality in taxation. Accordingly, the Constitutional
Court established that the taxation in this case, insofar as it exceeded the half
of the yield, entailed an interferences with the constitutional right determined
in Art. 33 of the Constitution” (Constitutional Court Decision No. U-1-91/98,
dated 16 July 1999, Official Gazette RS, No. 61/99, and OdIUS VIII, 196 ).
The Constitutional Court here followed the position of the German Federal
Constitutional Court that the state may not impose a burden on private property
that would exceed half of the value of the taxed object (income).> The so-called
Half-Division Principle (Halbteilungsgrundsatz) derives from the structure of Art.
14, para. 2 of the German federal Constitution (GG), which states: “Property
entails obligations. Its use shall also serve the public good.” In the original text
this reads as follows:”Eigentum verpflichtet. Sein Gebrauch soll zugleich dem Wohle
der Allgemeinheit dienen®, which in fact entails that it shall serve the public and
private good equally (zugleich = zu gleichen Teilen = by equal parts). However,
in the Decision No. 2 BvL 37/91 the Chamber also stated that property tax,
regarded in combination with other tax burdens, in the overall effect shall not
interfere with the very substance, the core of the property — the affected party
must be able to pay the tax from the common and expected incomes (Sollertrige)
— otherwise the outcome of the taxation will be the gradual confiscation of the
private property.

12 See Decision No. 2 BvL 37/91, dated 22 June 1995.
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3.4. Decision No. U-11-1/12, U-11-2/12 (establishment of the “bad
bank” and the Slovene National Holding Company)'

Regarding some other “crisis” cases, two referendum cases should be
highlighted. In both cases, the laws, which were under review, were dealing
with peripheral sources of the crisis. The first challenged law was namely
aimed at ensuring the effective functioning of the banking system and in this
regard the need to eliminate the so-called credit crunch, where what is at issue
is a situation in which the banks fail to perform one of their basic roles in the
economic system (the Measures of the Republic of Slovenia to Strengthen the
Stability of Banks Act — the so-called Bad Bank Act — MSSBA). The second law
(the Slovene National Holding Company Act - SNHCA) was aimed at ensuring
effective and transparent management of state assets.

By Decision No. U-1I-1/12, U-II-2/12, the Constitutional Court decided
that unconstitutional consequences would occur due to the suspension of
the implementation or the rejection of the two above mentioned laws in
referenda. The Constitutional Court decided that priority must be given to the
constitutional values that due to the calling of referenda and even more so due to
the possible rejection of the SNHCA and the MSSBA would remain unprotected
to such an extent that the balance between different constitutional values would
be jeopardized. Therefore, the right to request a call for a legislative referendum
had to give way. The values emphasized by the National Assembly that in the
assessment of the Constitutional Court have priority over the right to request
a call for a referendum in the circumstances of severe economic crisis were the
following:

— efficient exercise of state functions, including the creation of conditions

for the development of the economic system;

13 Decision No. U-1I-1/12, U-11-2/12, dated 17 December 2012 (Official Gazette, No. 102/12,
and OdIUS XIX, 39)
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— exercise of human rights, in particular the rights to social security, secu-
rity of employment, and free enterprise;

— respect for the binding international law obligations of the state; and

— ensuring the effectiveness of the legal order of the European Union in the
territory of the Republic of Slovenia.

3.4.1. Between law and politics

The National Assembly demonstrated that immediate implementation of the
statutory measures was necessary in order to protect the mentioned values in the
circumstances of the economic crisis. Submitting the adopted laws for decision-
making in referenda and their potential rejection at such referenda would
therefore constitute unconstitutional consequences. Hence, the Constitutional
Court held that the referenda regarding the SNHCA and the MSSBA were not
constitutionally admissible.

The Constitutional Court also stated the following: «In this Decision, the
Constitutional Court is facing a special situation as the SNHCA and the MSSBA
are two specific legislative measures among the measures which not only the
Government and the National Assembly, but also important international
subjects assess to be necessary to ensure the sustainability of the public finances
and sufficient resources for enabling the functioning of the state and respect
for human rights, which the state has to take care to efficiently ensure. Also at
issue is that this concerns statutory measures that are not only important each
in itself, but which are even more important as a group of measures by means of
which urgent objectives are pursued. Therefore, the urgency of each individual
measure on the level of the system is convergent with the urgency of the adoption
and realisation of other measures. As far as the SNHCA and the MSSBA are
concerned, also their mutual interconnectedness is demonstrated.» (para. S5
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of the reasoning of the Decision).* The Constitutional Court then continued

'* These arguments resemble those, proposed by two legal rapporteurs of the Greek Council of
State, assigned to study the Greek case of civil suits seeking the cancellation of the Memo-
randum (law no. 3845/2010) challenging the constitutionality of wage and benefit cuts. The
rapporteurs stated that the goal of the measures was to protect the higher public good, serv-
ing the need to cut the country’s excessive fiscal deficit and external debt, and abide by the
obligations Greece has under-taken within the framework of the Economic and Monetary
Union, and proceeded to examine the necessity and proportionality of the measures. They
stressed that these measures were a part of a whole series of measures which sought not only
to cut expenses but also to augment state revenues to save Greece from defaulting on its
debts. What seems to be of vital importance is that the impugned measures constituted only
a part of the broader agenda of promoting fiscal consolidation and structural reforms of the
Greek economy. Being part of a wider program of fiscal consolidation, the attempted reform
was not focused on measures to cut wages and benefits for employees of the public sector
and pensioners. Contrary, it was aimed at the fulfilment of the country’s commitments, un-
dertaken to activate the mechanism of financial support of the Greek economy, and of the
obligations stemming from the Treaty provisions of the Economic and Monetary Union. See
Xenophon Contiades, Alkmene Fotiadou, Social Rights in the age of proportionality: Global
economic crisis and constitutional litigation, International Journal of Constitutional Law,
10(2012), pp. 682, 683.

Nevertheless, the Supreme Court abrogated a part of the austerity measures that the
Greek Government had introduced due to requirements of the EU and the IMF with regard
to the bail-out. These concerned a decrease in wages in 2012 in the police and the military.
Even though the Ministry of Finance had stressed that the Court’s decision may result in a
hole in the state budget the size of half a billion EUR and that that may entail a discontinua-
tion of all further payments. However, it did not come to this. The Court actually abrogated
as unconstitutional the decrease in wages in the police and the military by 10%, while it did
not abrogate the decrease of wages of other public servants. It stated that the reason for the
different treatment lay in the fact that the police and the military perform key tasks within
the state and are therefore entitled to a different treatment than the rest of the public sector,
which was affected by a decrease in wages. In circumstances such as they were in 2012 in
Greece, the highest court in the state deemed that “police officers and soldiers are the heart
of the country” and therefore “deserve special protection.” Wages of other public servants
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by stating: «Whether the SNHCA and the MSSBA introduce measures which
by their nature constitute the correct answer to the alleged situation existing in
the state is not something that the Constitutional Court can assess. Whether
these Acts are thus statutory measures that in terms of content are good or bad
or the most appropriate for regulating the issues that obviously must urgently
be regulated, depends on the suitability and appropriateness of the statutory
regulation with which the legislature must respond to the existing social needs.
Therefore, the suitability and appropriateness of the statutory regulation cannot
have an influence on the decision regarding the existence of unconstitutional
consequences itself. As the Constitutional Court has already underlined
in Decision No. U-II-1/11, also responsibility for the content of statutory
regulation, in the case at issue for the content of two economic policy measures
that refer to the functioning of the banking system and to the management of
state property, for the stated reasons falls entirely on the National Assembly
and the Government. A different position would inadmissibly interfere with
the principle of the separation of powers (the second sentence of the second
paragraph of Article 3 of the Constitution)» (para. 56 of the reasoning of
the Decision). Thereby the Constitutional Court also explained where the
line separating political and constitutional law arguments lies and what the
equilibrium between law and politics should be like.

However, the question of whether such an approach, while it is in any event
consistent with the Constitution, as it (relatively) clearly differentiates between
the competences of the legislative branch of power and the Constitutional
Court, does not on the other hand open the door for fictitious reactions to
unconstitutional situations brought about by (a certain) chain of events or (a

who earned more than 1,500 EUR had been decreased by 20 to 30%. With the help of the
bail-out and without additional austerity measures, Greece will allegedly reach a deficit of
4.5% of its GDP by 2016.
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certain kind of) crisis? Does it not namely entail that it does not matter how the
legislature responds to the crisis, but it is only important that it responds to it
and that it substantiates the need for the response by claiming the necessity of
such a response, while it is not important whether the measure is in fact capable
of bringing about the wanted (targeted) effects? Does it not entail that from
a constitutional law perspective there is nothing wrong if the measure is not
effective — since there is no mechanism that would force the legislature to, for
example, respond to a financial crisis that is threatening human rights by means
of an effective measure?

Firstly, (from the viewpoint of mechanical logic) I would say “I do not think
so” — and then also that the Constitutional Court (more or less) clearly stated
this when it later added: “In the framework of this constitutional review of the
admissibility of the referenda, what is in the foreground is neither the question
of the constitutionality of the statutory regulation in force nor the question of
the constitutionality of the adopted statutory regulation, i.e. the constitutionality
of the SNHCA and the MSSBA, which would be submitted for approval in a
referendum. When the Constitutional Court does not permit the realisation of
a referendum and thus the implementation of the newly adopted act occurs as
priority must be given to other constitutionally protected values, not to the right
to request the calling of a referendum, such does not entail that after the act
is implemented, in the case at issue the SNHCA and the MSSBA, it will not
be possible to request a constitutional review thereof and to remedy possible
unconstitutionalities on the basis of an appropriate decision of the Constitutional
Court. In this case, the above-mentioned possibility of subsequent assessment of
the constitutionality of these Acts works as an argument in favour of the other
constitutionally protected values which have already been demonstrated to be
substantially jeopardised or limited, in comparison to the right to request the
calling of a legislative referendum” (para. 57 of the reasoning of the Decision).
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However, am I really correct when I say no? The mentioned positions of the
Constitutional Court namely speak only of a possibility of constitutional review
of an austerity measure that has come into force, while it said nothing about
a possibility to review the legislature’s failure to respond to the crisis and also
nothing about a possibility of effectively remedying the unconstitutional state
of affairs brought about by the spiral of crisis. I believe that the Constitutional
Court should have such a competence (and it also does have it) and that this
derives from the mere purpose of the Constitutional Court as the ultimate
guardian of constitutionality (even though I am aware that such a position
is controversial — due to the, in my opinion, too rigid understanding of the
division of competences, which is expressed in the above cited part of the
reasoning of the Decision). Thus, if the crisis results in an unconstitutional
legal gap (e.g. the collapse of the system of healthcare insurance), then the state
must respond — if it does not respond, it violates its constitutional obligation
— such does not only concern one of the principles of a state governed by the
rule of law, namely the principle that requires the legislature to adapt to social
circumstances, but the state’s constitutional obligation to ensure the exercise of
positive rights. Therefore, the Constitutional Court is entitled (and obliged) to
review also whether an austerity measure that is necessary from the viewpoint
of constitutionality is also appropriate for remedying the unconstitutional
consequences of the crisis. If such is not the case, the unconstitutional state of
affairs continues to exist (a different interpretation of para. 56 of the reasoning
of Decision No. U-1I-1/12, U-11-2/12 would be hyper-positivist and mechanical).
In addition, the Constitutional Court is entitled to intervene in instances when
the legislature fails to respond (or fails to respond sufficiently) to cases of crises
that result in unconstitutional circumstances (regardless of which subsystem of
society they affect).
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3.4.2. A short remark

In the light of all of the above, we can at this point draw a parallel with
Teubner’s model for resolving the crisis. If Central Banks are, or as in his opinion
they should be, the guardians of economic constitutionality, then Constitutional
Courts are the guardians of political constitutionality — both types of bodies are
namely outside of the scope of political power — both concern the safeguarding
of constitutionality on grounds of expert and independent decisions that
are not politically motivated — despite this they of course produce political
consequences par excellence. None of these bodies participates in the production
cycle of political power — Central Banks are guardians of the economic
constitution, Constitutional Courts are guardians of the political constitution.
Both types of institutions must enjoy a high level of autonomy (they function
according to their own internal, autonomous logic). Both types of institutions
are of crucial importance for attaining capillary constitutionality — and they are
responsible for a reasonable and public substantiation of their decisions.

3.5. Review of the Fiscal Balance Act

In Cases No. U-1-186/12% and No. U-1-146/12', the Constitutional Court
furthermore reviewed the Fiscal balance Act (already stating its aim in its title)
and established the unconstitutionality of certain of its provisions. By the first
Decision it established the unconstitutionality of certain provisions of Article 143
of the mentioned Act on the basis of which pensions were decreased that were in
part or in their entirety not based on contributions paid, but were acknowledged
and determined under special conditions and their payment was provided by the

15 Decision No. U-1-186/12, dated 14 March 2013 (Official Gazette RS, No. 25/13).
16 Decision No. U-1-146/12, dated 14 November 2013 (Official Gazette RS, No. 107/13).
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state from the state budget. It established that the legislature treated essentially
similar positions of beneficiaries of pensions differently, although they should
have been treated equally. It namely decreased pensions that were allegedly not
based on the payment of contributions also in relation to beneficiaries who paid
their contributions to pension and disability insurance funds of other former
Yugoslav Republics or to one of the federal funds that existed at that time. With
regard to the criterion that pensions depend on contributions paid, such thus
concerned essentially similar positions. As the legislature did not demonstrate
a sound reason for the different treatment of these pension beneficiaries, such
regulation was inconsistent with the Constitution. Moreover, the legislature
treated some essentially different positions of beneficiaries of pensions equally
without a sound reason for their equal treatment that would derive from the
nature of the matter. Firstly, such concerns beneficiaries of pensions that enjoy
special protection with regard to social protection according to the Constitution
(war veterans and victims of war). With regard to such beneficiaries, the
circumstance that their pensions are not entirely based on contributions paid
does not entail a constitutionally admissible reason that could justify their equal
treatment regarding the decrease in pensions in relation to other beneficiaries of
pensions who do not enjoy special constitutional protection. The same applies
to beneficiaries of pensions who had a period of unjustified deprivation of their
liberty included in their pension-qualifying period and who during this time
did not pay any contributions. There was also a violation of the principle of
equality in relation to other groups of beneficiaries of pensions with regard to
whom the state is responsible for the reasons that their pensions are not entirely
based on contributions paid. Such concerns beneficiaries whom the former state
of Yugoslavia prevented from joining the general system of old-age insurance
or beneficiaries who upon the fulfilment of certain conditions had to retire
early in accordance with the laws which in the past determined mandatory
retirement. Even though their contributions were not paid, the legislature should
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have treated these persons differently and exempted them from the pension
decrease. Finally, the Constitutional Court established that the legislature also
did not establish sound reasons for the different treatment of certain groups
of beneficiaries of pensions whom it had exempted from the pension income
decrease. The exemptions namely also included beneficiaries of pensions who,
as regards the criterion of the non-payment of contributions, were in an equal
position in relation to those affected by the measure of decreasing pensions.

By Decision No. U-I-146/12 the Constitutional Court reviewed the
provisions according to which the employment contract of a public servant is
terminated due to the fulfilment of the statutory conditions for obtaining an
old-age pension. The Constitutional Court reviewed the challenged regulation
from several viewpoints, with the main emphasis on an assessment of whether
the regulation violated the prohibition of discrimination on grounds of age or
sex. The prohibition of discrimination is a universal principle of international
law. In addition to the Constitution, it is protected by a number of international
instruments that are binding on the Republic of Slovenia and by EU law. In
addition to the Treaty on the Functioning of the European Union, two Directives
in particular were important, i.e. Directive 2000/78/EC and Directive 2006/54/
EC, which are implemented into the national order inter alia by the challenged
provisions of the Fiscal Balance Act. The Constitutional Court, therefore,
considered the primary and secondary legislation of the European Union and
the case law of the Court of Justice of the European Union when interpreting
the challenged provisions of the Fiscal Balance Act and when reviewing their
consistency with the right to non-discriminatory treatment in accordance with
the Constitution. The Constitutional Court firstly reviewed if the case at issue
concerned an interference with a human right. The answer was in the affirmative:
Legal protection with regard to a termination of the employment contract falls
within the ambit of the third paragraph of Article 49 of the Constitution. The
case thus concerned an allegation of inadmissible discrimination in the exercise
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of this human right. The Court found that the challenged regulation entails
different treatment of public servants on grounds of their age in the event of
termination of an employment contract due to the fulfilment of the conditions
for obtaining an old-age pension. In accordance with such, the Constitutional
Court firstly established that the main objective of the challenged measure is to
ensure the sustainability of public finances. This aim (decreasing expenditures
for wages in the public sector) by itself (also considering the standpoints of the
Court of Justice of the European Union) is not a constitutionally admissible
reason that could render discrimination admissible. However, as the regulation
also aims to achieve two additional objectives (the establishment of a balanced
age structure of public servants and the prevention of disputes over whether a
public servant is able to perform his or her work after a certain age) that may
be constitutionally admissible reasons for interferences with the right of older
public servants to non-discriminatory treatment (but which by no means
entail public finance measures intended to fight the crisis — in spite of the Act’s
title), the challenged measure passed the first stage of the proportionality test,
which requires that the objective as well as the measure be constitutional and
legal (the test of legitimacy). The Court then also found that the measure was
appropriate and necessary for the attainment of the set objectives. Finally, it
further established that it is proportionate in the narrower sense. The affected
persons are namely entitled to the full amount of their old-age pension, and
apart from that, the challenged regulation in fact did not introduce mandatory
retirement, but merely a termination of the employment contract (which does
not prevent the affected persons from finding new employment or continuing
their professional activities elsewhere). The picture changes if we consider the
termination of the employment contract due to the fulfilment of retirement
conditions from the viewpoint of discrimination on the grounds of sex. As the
conditions for obtaining an old-age pension are determined differently for men
and women (which is not an issue with regard to voluntary retirement), the
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measure of mandatory termination of an employment contract also treated men
and women differently — such different treatment, however, entails a violation
of the prohibition of discrimination on grounds of sex. As the interference with
the right of female public servants was not supported by a constitutionally
admissible objective, the Constitutional Court decided that such a measure was
unconstitutional.

4. A short concluding comment

The common message of the cases discussed above can be summarized as
follows: the principle of the adjustment of the law to social relations (as one of
the principles of a state governed by the rule of law) obligates the legislature to
respond to the crisis. However, this does not entail a carte blanche for selecting
anti-crisis measures. The crisis cannot be tackled by unconstitutional means
or in an unconstitutional manner. Such may reduce the effectiveness of its
resolution. However, this is only on the face of it. Unconstitutional measures,
even though they may seem to be effective at first glance, entail a loosening of
the social cohesion, they shatter constitutional integration and contribute to
(further) anomie.
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PRINCIPLE OF CONSTITUTIONAL LOYALTY:
EMBEDDING CONSTITUTION IN THE SOCIETY.
THE ROLE OF THE CONSTITUTIONAL COURT

First of all on behalf of the Latvian Constitutional
Court I would like to congratulate Republic of Moldova and
its Constitutional Court on occasion of 20th anniversary
of the Constitution. As well I would like to express my
deep gratitude for the possibility to be here, to enjoy your

o

warm hospitality and to give my presentation alongside the

Aldis Lavins,  outstanding participants of this conference.
President of the

Constitutional Court of Latvia In my presentation I'll examine the principle of

Constitutional Loyalty from the point of the Constitutional

Court. I'll briefly outline the way in which the Constitutional
Court, in applying exactly the principle of constitutional loyalty, implements the
Constitution in a particular society and under particular social economic and
political circumstances.

The Constitutional Court is not the only one implementing the Constitu-
tion. Every branch of power, every institution and also persons can be important
in this.

Before I narrow my topic down to only one “embedder” - the Constitutional
Court, I'll briefly:

— first, explain what “embedding Constitution in the Society” means;

— second, outline the content of the principle of constitutional loyalty.
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The Constitution is embedded in society by implementing the real norms of
the Constitution and the principles that follow from it in a particular society. In
this process the following should be taken into consideration:

— first, the text of the Constitution (concrete norms);

— secondly, principles and values (not always defined in the Constitution

expressis verbis)’,

— thirdly, the society, in which the Constitution operates - its history,
culture, traditions and the social political and economic circumstances of
the particular period, as well as,

— who is performing this “embedding” in the particular case.

As regards the understanding of principle of constitutional loyalty numerous

aspects should be mentioned.

Firstly, some scholars have emphasized that it is a valuable principle of all
constitutions without which a constitution cannot work properly. It is a pre-
condition for the effectiveness of the Constitution. The constitutions of some
countries directly provide the duty to be loyal to one’s state, nation, and the
Constitution. The duty to be loyal to the Constitution applies to all - citizens,
officials, institutions and branches of power.

With regard to citizens, the duty of loyalty has a narrow scope. An opinion
exists that for the state institutions and officials the constitutional loyalty is
an obligation, but for citizens - it is a right. In this context, my colleague - the
former President of the Constitutional Court Gundrs Kiitris,has noted that
everybody “should respect the Constitution that we have adopted for ourselves.
It is precondition that we - our state and nation - could live happily and develop.”

This is the way how the Constitution ensures to us the possibility to plan
our future. Therefore, respecting the Constitution is also everybody’s obligation
to one’s own future.
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As to institutions, it is natural to expect that the justices of the Constitutional
Court, in performing their functions, are loyal to the Constitution, as they have
the task to safeguard it.

However, does the fact that other institutions and officials do not have the
direct duty to “guard Constitution” mean that they may be disloyal? Answer
is - all the state institutions should be loyal to the Constitution. This loyalty
requirement derives from:

— obligations of officials;

— oaths (it does not matter whether the oath contains a promise to “observe

Constitution” or to “safeguard Constitution”);

— principle of the separation of power;

— principle of constitutional supremacy.

At the same time, the Constitution itself permits a certain “exception” to the
principle of loyalty, it relates to amendments to the Constitution. The elaboration
of amendments to the Constitution, in a certain sense, is contrary to the existing
Constitution (at the first glance that seems “disloyal action”). However, the
amendments, as of the moment they have been adopted in accordance with the
procedure set out in the Constitution, which includes also certain requirements
regarding the content of amendments, are compatible with the Constitution. The
restrictions regarding the content are linked with the ensuring of the principle of
constitutional stability, which at the beginning of this year were discussed by our
Lithuanian colleagues assessing amendments to the Constitution.

So the main conclusion is - amendments change the text of the Constitution,
but the loyalty requirement remains.

According to one of the greatest of the ancient philosophers Aristotle - it is
enough to have loyalty to the constitution for the constitution to function in
reality and for ensuring its supremacy.

Today, because of different understanding of

— what loyalty is,
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— what kind of action requires and

— what restrictions imposes, as well as

— different degrees of willingness to be loyal, an additional mechanism is

needed:

1) to ensure the implementation and supremacy of the Constitution, as well as,

2) to control constitutional loyalty.

Nowadays this task is usually done by the Constitutional Court.

Now let’s move to the most important issue - what the Constitutional Court
does in this respect.

The social political life changes. Speaking about Latvia, during the lifetime
of Latvian Constitution, which is more than ninety years old (it is one of the
oldest constitutions in Europe), changes have occurred both:

1) in the life of the state and

2) in the understanding of constitutional concepts and principles.

This could raise a question regarding the conformity of the Constitution
with the legal reality.

A wisely and responsibly written constitution from one side, and the political
economic situation and social legal reality, from other side, influences and shapes
each other. The Constitutional Court balances these influences and also reveals
the development of the content of the Constitution over time, it demonstrates
the completeness of the Constitution - implements the Constitution in the
particular environment, under the particular circumstances.

The authority of the Court is based upon the authority of the Constitution,
/ and the Court, in its turn, strengthens the Constitution with its decisions. The
Constitutional Court, in exercising its duties, openly demonstrates its loyalty to
the Constitution and at the same time, directly or indirectly, demands it from
others.

The Latvian Constitutional Court has discussed loyalty to:

— the state,
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— to the Constitution and

— to democratic order of the state in a number of its rulings, (1) justifying

restrictions of rights or (2) demanding particular actions by the state.

The Latvian Constitutional Court, like other courts, has derived the
constitutional duties of institutions and officials from the principle of the
separation of powers.

The Court has repeatedly noted in its rulings that in a democratic state the
principle of the separation of powers not only differentiates various branches of
power, but also contains the requirement regarding their cooperation, since the
aim of all branches of power is the strengthening of democracy in the interests
of the people. Therefore, the principle of loyalty applies to any action taken by
any branch of power.

The Constitutional Court has developed ultra vires constitutional doctrine,
which comprises the requirement to the Cabinet of Ministers not only to abide
by the mandate of the legislator, but also to abide by the Constitution and its
principles.

In the case regarding the compliance of the law on national referendums
with the Constitution, containing a dispute regarding procedural issues in
connection with a draft law submitted by voters, the Constitutional Court:

— specified the scope of the President of the State constitutional loyalty, and

— revealed the presumption of loyalty following from the Constitution with

regard to those exercising the state power.

The Court pointed out that the exercise of the state power is based upon
the presumption that all state institutions comply with the Constitution and
its jurisdiction, and also duly fulfil their duties. In a democratic state governed
by the rule of law all institutions of state power have the duty to abide by the
norms and principles of the Constitution. Moreover, whenever state institutions
apply the law, it is subject to the control by the judicial power, which guarantees
application of legal norms in conformity with the Constitution.

127



OF THE REPUBLIC

TH
20 ANNIVERSARY
CONSTITUTION

OoF MOLDOVA

SESSION 1l
“Principle of the constitutional loyalty: embedding Constitution in society”

However, the connection of the principle of loyalty with the embedding
of the Constitution is most precisely reflected in the relationship between the
legislator and the judicial power, analyzed in the case law of the Constitutional
Court.

In the first case regarding the decrease of judge’s salaries, the Constitutional
Court not only noted the requirement that follows from the principle of the
separation of power - that the branches of power should cooperate for a shared

aim - strengthening of democracy in the interests of people, but also should
develop the loyalty principle further. The obligation to hear the judicial power,
when dealing with issues essential for it functioning, as well as treating it with
respectand true understanding, is directly linked with the requirement of loyalty.

The relationship between politics and judges is constantly changing. At
the time, when, possibly, the actions by one branch of power have become
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too aggressive and unsubstantiated, the Constitutional Court had to remind
it of its loyalty duty and specify the actions and restrictions which followed
from it. Thus, responding to actions and decisions by concrete institutions,
the Constitutional Court has revealed the content of the loyalty principle and
embedded the Constitution in the actual and social legal circumstances.

The Court repeatedly pointed to the requirement of loyal attitude also
in a later case regarding the decrease of judges’ salaries. In this ruling the
Constitutional Court specified the requirement regarding the cooperation
between branches of power, noting that the most appropriate and effective way
for solving the problems of remuneration could be cooperation between the
legislator and the Judicial Council within the scope of their competence.

The interaction between the legislator and the institution representing
the judicial power - the Judicial Council - should be aimed at strengthening
the democracy and the functioning of a judicial state, as well as ensuring, as
effectively as possible, the right to a fair court. This points to the loyalty both
as a precondition for an effective cooperation between the branches of power, as
well as a principle that helps to implement the Constitution.

We are all aware of the value of the Constitution of the state - it provides
peace and stability to our nations. Today, perhaps - more than ever before, we
appreciate the possibility to live in peace and stability. I wish for all Ukrainians
to live in peace and free of war world. So, perhaps, it is of special relevance today
that everybody should respect the values ensured by the Constitution of each
particular state.

The respect of compliance with the Constitution characterizes its
importance in society. I'd like to see this not as an obligation, but the honor for
every citizen and every institution - to comply with, to respect and to defend the
Constitution, to be loyal to it.
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THE PRINCIPLE OF LOYALTY IN THE CASE-LAW
OF THE CONSTITUTIONAL COURT OF ROMANIA

I. Concept and description

Examining the issue of constitutional loyalty presumes there should
be undertaken a reflection on the essence of constitutionalism itself,
given that constitutional loyalty may be described as principle-value
being intrinsic to all the constitutions, without it no Supreme Law, no
matter how democratic it may be, cannot adequately function.! The
Venice Commission, it its Opinion on Romania,” referred to a loyal
cooperation between State institutions, pointing out that it “it has a

! Erhard Denninger, “Verfassungstreue und Schutz der Verfassung” (1979) 37 VVDStRL 7;
Hans Hugo Klein, “Verfassungstreue und Schutz der Verfassung” (1979) 37 VVDStRL 53,
Hartmut Bauer, Die Bundestreue (J.C.B. Mohr, Tubigen, 1992), cited by Anna Gamper, in
“On loyalty and the Federal Constitution”, ICJ - journal, vol. 4, 2/2010, pp. 157-170, www.icl-
journal.com.

[N}

The Opinion on compatibility with constitutional and rule of law principles of Romania’s
Government actions in relation to other State institutions and on the Government Emergen-
cy Ordinance on modifying the Law no. 47/1992 on the organisation and functioning of the
Constitutional Court and the Government Emergency Ordinance on modifying and amend-
ing the Law no. 3/2000 on the organisation and carrying out of the referendum in Romania,
adopted by Venice Commission at 93" Plenary Session (Venice, 14-15 December 2012).
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Constitutional loyalty represents attachment to constitutional values,
respect for the Constitution in its letter and spirit, fulfilment in good faith of
the duties and respect for human rights provided by the Constitution, acting
within the competences established by the constitutional text and the respect of
competences regulated for all the public authorities, cooperation, consultation
and fulfilment of competing competences.

When considering their importance, some constitutions provide in an
express manner the moral duty of loyalty to the Constitution, in their preamble?
or constitutional texts.* The concept emerges in the doctrine and judicial
practice, appealing to it being a genuine call for respect of fundamental rights
protected by the Constitution.

Pointing out that there is a need of returning to fundamental values, we
will underline below solutions of judicial practice, in order to identify certain
issues related to regulating or applying the regulations established by the
current Constitution of Romania. We believe that bringing in this case-law may
constitute not only a modality to identify certain “vulnerable” constitutional
institutions, meaning that they determined controversies and divergences of
interpretation and application, but also an occasion to reason on fundamental
duties of the addressees of constitutional provisions. No matter how many
amendments a constitution may have aiming at improving it, if its addressees
do not manifest loyalty in relation to the provisions of the Constitution and
the institution it enshrines, i.e. to respect it in its spirit and its principles and to
apply this spirit in carrying out these principles, the aspirations referred to are

3 For instance, France (1814 - “ Siirs de nos intentions, forts de notre conscience, nous nous en-
gageons, devant I’Assemblée qui nous écoute, a étre fidéles a cette Charte constitutionnelle [...]),
Luxemburg (1856 ), China (1982), Turkey (1982) — examples mentioned by Michael Troper,
Dominique Chagnollaud, Traite international de droit constitutionelle, Dalloz, 2012, p.28S5.

* Ttaly (1947), France (1852), Pakistan (1973), Rhode Island (1986), Kenya (2010), idem.
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compromised. This is due to the fact that “respecting rule of law cannot be limited
only to applying explicit and formal provisions of the law and of the Constitution.
This involves, also, a constitutional conduct and practice which would facilitate the
compliance with formal rules by all the constitutional bodies and a mutual respect
between them.”

II. Enshrinement

1. National legislation

In Romania, the duty of constitutional loyalty is not established in an express
manner in the Constitution, being construed by the Constitutional Court by way
of interpretation of the provision of Supreme Law. The case-law of the Court
evolved from a mere enunciation of the concept of “loyalty” and “loyal conduct’,
to circumstantiating certain “norms of constitutional loyalty” deriving from a
principle expressly established by the Constitution — the principle of checks and
balances of State powers.® We will make reference to this case-law, highlighting
the main rulings of the Constitutional Court, which circumstantiate the duty
of a loyal conduct before the Constitution, as well as loyal cooperation between
public authorities. Even though the mentioned duty is not expressly enshrined

5 Idem, provision 72.

¢ See more on the understanding of the principle of loyal behaviour of public authorities, the
Decisions no. 1.257 of 7 October 2009, published in the Official Gazette of Romania, Part I,
no. 758 of 6 November 2009; Decision no. 1.431 of 3 November 2010, published in the Offi-
cial Gazette of Romania, Part I, no. 90 of 3 February 2012, Decision no. 727 of 9 July 2012,
published in the Official Gazette of Romania, Part I, no. 477 of 12 July 2012, or the Decision
no. 924 of 1 November 2012 published in the Official Gazette of Romania, Part I, no. 800 of
28 November 2012, or the Decision no. 449 of 6 November 2013, published in the Official
Gazette of Romania, Part I, no. 784 of 14 December 2013.
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in the Constitution, the binding nature of the rulings of the Constitutional
Court in their entirety, i.e. the unity of the reasoning and of the operative part,’
determines the fact that those stated in the reasoning would be imposed to all
the legal subjects.

2. European legislation and comparative law

The practice of the Romanian Constitutional Court is not singular; such a
case-law related to a similar principle exists at the Federal Constitutional Court
of Germany. This principle® - which imposes cooperation and mutual respect
between State authorities (Organtreue) — has been brought forward for the first
time within the procedure of solving an individual application, whose authors,
reasoning on the critique of unconstitutionality of the challenged law by making
reference to the so-called constitutional principle of federal loyalty (Bundestrue)
(known as the principle of favourable conduct in relation to the Federation
(bundesfreundliches Verhalten), which compels both the Federation and the lands
to express mutual respect in their actions, they were asserting that by analogy,
there exists a principle of loyalty and mutual respect between the constitutional
bodies of the Federation. At that time, the Federal Constitutional Court did not
answer to the question whether there is such a constitutional principle and if
yes, whether it could be called upon by the author of the individual application.’
Although, the principle is explicitly recognised by decisions delivered

7 See Safta, M and Benke, K., ,The binding nature of the reasoning of the Constitutional Court’,
2010, Dreptul, vol. 9, pp. 28-5S.

8 www.ccr.ro — excerpt from the National report for the XV" Congress of the Constitutional

Courts, presented by the Federal Constitutional Court of Germany, Speakers: Prof. Dr. Gertrude

Liibbe-Wolff, prof. dr. h.c. Rudolf Mellinghoff, prof. Dr. Reinhard Gaier, judges of the Federal

Constitutional Court.

? Compilation of decisions of the Federal Constitutional Court (Entscheidungen des Bundesver-

fassungsgerichts -BVerfGE 29, 221 <233>.
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subsequently.’® There has been expressed an opinion'' that this meaning
delivered by the German Federal Court to federal loyalty had made a career as
“an export model”"* being also adopted by other federal states."

The same principle is stated in the case-law of the Constitutional Court of
the Republic of Moldova, when analysing the concept-principle of the rule of
law. Thus, it noted that “the preamble of the Constitution and the Article 1 para.
(3) of the Constitution set forth the defining elements of the State of the Republic of
Moldova, which represents supreme values. The rule of law has been on the top of
constitutionalising the political system. This means that politics should be bound to a
legal norm that would state its scope. Given the intrinsic link between State and law,
the development of public power is associated with the development of the legal system.
By definition, rule of law presumes the obligativity of respecting the Constitution and
the laws, as provided for by Article 7 of the Constitution [...]. A well-functioning rule
of law has as an important feature the separation and cooperation of state powers,
which should be expressed in the spirit of constitutional loyalty, the loyal conduct
being an extension of the principle of checks and balances.”*

' BVerfGE 89, 155 <191>; 97, 350 <374-375>; 119, 96 <122>.

" Anna Gamper, “On loyalty and the Federal Constitution”, icj-journal, vol. 4, 2/2010, pp. 157-
170, www.icl-journal.com.

' Hans-Peter Schneider, ‘Loyalty-Solidarity-Subsidiarity. Three Principles of a Judge Made
Federalism in Germany’ in idem/Jutta Kramer/Beniamino Caravita di Toritto (eds), Judge
made Federalism? (Nomos, Baden-Baden 2009) 99, 101. Similarly, Peter Hiberle, Europdische
Verfassungslehre (6th edn Nomos, Baden-Baden 2009) 4., cited in Ana Gamper, see supra 2.

3 Jens Woelk, ‘Die Verpflichtung zu Treue bzw Loyalitit als inhdrentes Prinzip dezentralisi-
erter Systeme?’ (1997) 52 ZOR 527, cited in Ana Gamper, see supra 2.

'* Judgment of the Constitutional Court of Moldova no. 7 of 18 May 2013 on constitutional
review of the Law no. 64-XII of 31 May 1990 on the Government, in the wording of the
Laws no. 107 and no. 110 of 3 May 2013 and of the Decrees of the President of the Republic
of Moldova no. 634-VII and 635-VII of 16 May and Government Decision no. 364 of 16 May
2013 (Application no. 16a/2013).
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At the European level, actually, the principle of loyal cooperation is at the
ground of organisation and functioning of the European Union, provided for by
Art. 4 para. (3) of the Treaty on the functioning of the EU, as follows: “Pursuant
to the principle of sincere cooperation, the Union and the Member States shall, in full
mutual respect, assist each other in carrying out tasks which flow from the Treaties.
The Member States shall take any appropriate measure, general or particular, to
ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts
of the institutions of the Union. The Member States shall facilitate the achievement of
the Union’s tasks and refrain from any measure which could jeopardise the attainment
of the Union’s objectives.”

3. Case-law of the Constitutional Court of Romania. Constituti-
onal loyalty of public authorities

3.1. Parliament

Ruling on the cases concerning constitutional regulation of the role,
organisation and functioning of the Parliament, the Court referred to its duty,
as it is the case of any public authority and legal subjects, to prove a loyal
constitutional conduct. A number of explanations on this duty are presented
below, as resulting from the pertinent case-law of the Constitutional Court of
Romania.

= A loyal constitutional conduct entails good faith in interpreting and

applying the norms that establish procedural rules on the internal work
of the Parliament, in order to avoid potential deadlocks in its work.

The Court was asked to rule on the constitutionality of the Parliament
Decision no. 1 of 9 February 2012 on casting a vote of confidence to the
Government. The authors of the application criticised this Decision, grounded
on Art. 1 para. (5) of the Constitution of Romania: “In Romania, the observance of
the Constitution, its supremacy and the laws shall be mandatory.”, Art. 64 para. (1),
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(4), (5): “(1) The organization and functioning of each Chamber shall be regulated
by its own Standing Orders. Financial resources of the Chambers shall be provided
for in the budgets approved by them. [...] (4) Each Chamber shall set up Standing
Committees and may institute inquiry committees or other special committees. The
Chambers may set up joint committees. (S) The Standing Bureaus and Parliamentary
Committees shall be made up so as to reflect the political spectrum of each Chamber.”;
Art. 103 para. (2) and (3): “The candidate to the office of Prime Minister shall,
within ten days of his designation, seek the vote of confidence of Parliament upon
the programme and complete list of the Government. (3) The programme and list of
the Government shall be debated upon by the Chamber of Deputies and the Senate,
in joint sitting. Parliament shall grant confidence to the Government by a majority
vote of the Deputies and Senators”. In the reasoning part of the application the
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authors held that the Decision is vitiated by unconstitutionality entirely, as it
was passed with infringements of the constitutional norms on the established
procedure for the investiture of the Government, more specifically by ignoring
the rules applicable to the procedure of establishing parliamentary committees
and obtaining notices of the candidates for the office of minister (the lack of
quorum in the committees).

Rejecting the application for unconstitutionality, the Constitutional Court
recalled what it had already stated," that “there is no doubt that constitutional
norms make up a unitary system allowing for the constitutional order to be
accomplished. [...] Regulatory norms have to ensure on procedural level the possibility
for the Parliament to put forth its view on the issues awaiting to be voted in order
to be solved. At the same time, it is also related to rationalisation and efficiency of
parliamentary life, regulatory norms should not allow for a sine die postponement of
a parliament decision. Regulatory norms are constitutional if they ensure the normal,
reasonable and accountable development of parliamentary life”. At the same time,
it made it clear that “the right to postpone the vote is not defined nor conditioned,
by a procedure or eventually by a term, its exercise continues, in the same case, the
issue to be decided upon may fall into disuse. This would be another aspect when the
attributions of the Chamber could not be exercised due to a procedural abuse, an
aspect which is in breach of the letter and spirit of the Constitution”. Subsequently,
“the situation when a parliamentary committee, from various reasons,'® cannot

5 Decision no. 65 of 6 June 1994, published in the Official Gazette of Romania, Part I, no. 156
of 22 June 1994.

16 Related to the reasons of MPs’ absence from the sessions of the committees and chambers,
there might be of interest the case-law of other Constitutional Courts. Even though they ex-
ceed the researched area this study, as an example we will mention the case-law of the Con-
stitutional Court of Moldova, when by its Judgment no. 8 of 19 June 2012 it stated that “61.
[...] unlike unreasoned absences, parliamentary protest is eminently politically motivated, it being
a method of political fight, an action of an MP or of a group of MPs, as a fightback against a cer-
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complete its work, subsequently drafting a report or an opinion cannot hinder the
plenum of each Chamber from debating and directly deciding on issues within its
competences. Actually, the specificity of work of a Parliament Chamber is to adopt
a collective decision, with a majority voting, followed by a public debate. Any
other conclusion would equal to an oversized role of the working committees of the
Parliament, by conferring enhanced effects to the acts adopted by these committees
— a circumstance exceeding constitutional and regulatory framework of their work —
and, on the other hand, it would equal to going against the role of the Parliament as
a whole in its capacity as representative body of Romanian people that benefits from
the originary legitimacy, being the exponent of interests of the whole nation. Or, these
hypotheses are totally unacceptable from the perspective of constitutional principles
which the Court is called upon to guarantee.”"”

These reasons were associated with the following emphasis: “interpreting
and applying these norms which establish procedural rules should be always carried
out in good faith, in the spirit of a loyal conduct towards the Supreme Law. In case
of a contrary hypothesis, the result may be a deadlock of institution’s work related
to complying with constitutional duties, with negative consequences on democratic
structures which the State is founded on.”

Beyond these reasons which bring forward the constitutionally loyal
conduct of the Parliament, there is needed a reflection on the necessity of more
precise regulations of the work of parliamentary committees, within the general
work of the Parliament, which would determine the elimination of potential

tain action of the majority, it expressing an indication, with no acts of violence, of the opposition
against certain acts or decisions considered illegal or contrary to the common interest, aiming at
making the majority to give in.” See http://www.constcourt.md/ Activitatea-jurisdictionala/
Actele-Curtii-Constitutionale/Jurisdictia-Curtii-Constitutionale-in-anul-2012.

7 Decision no. 209/2012 on the application of unconstitutionality of the Parliament Decision
no. 1 of 9 February 2012 on casting a confidence vote for the Government, published in the
Official Gazette no. 188 of 22 March 2012.
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deadlocks in the work of this institution, that has to meet its obligations
imposed by its constitutional role of “the supreme representative body of the
Romanian people.”"
= A loyal constitutional conduct implies the observance of the
competences of public authorities, as resulted from the letter and spirit
of the Supreme Law. The Parliament is not allowed, based on its own
regulations, to censor a final and irrevocable judgment, which gained a
res judicata authority.

When solving a legal conflict of constitutional nature between the judiciary
represented by the High Court of Cassation and Justice of the one part and
the law-making authority, represented by the Senate of Romania, of the other
part,’” the Court held that constitutional loyalty should be also manifested in
Parliament’s relations with other public authorities, whose competences have
to be respected, too. In this context, the Court noted that by bringing up for
discussion, within plenary proceedings of the Senate, a final and irrevocable
judgment, a judgment which ruled as incompatible the condition of a senator, the
discussion being followed by the negative vote on enforcing this judgment: “The
Senate acted as a higher court, which affects the fundamental principle of the rule
of law, i.e. the principle of checks and balances of legislative, executive and judiciary
within a constitutional democracy, provided for by Art. 1 para. (4) of the Supreme
Law.” The Court noted and held that “the thesis under which a Chamber of the
Parliament may — by virtue of its own regulatory provisions — censor in every way a
final and irrevocable court judgment, which was granted a res judicata authority, this

'8 Art. 61 of the Constitution.

' Decision no. 972 of 21 November 2012 on the application lodged by the Superior Council
of Magistrature concerning a legal conflict of constitutional nature between judiciary re-
presented by the High Court of Cassation and Justice, of the one part and the law-making
authority, represented by the Senate of Romania, of the other part, published in the Official
Gazette of Romania, Part I, no. 800 of 28 November 2012.
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thesis equals to transforming this authority into judicial power, concurrent with law
courts with regards to justice administration. Legitimising such an act would have as
an effect the acceptance of the idea that in Romania there are people/institutions/
authorities for whom the judgments delivered by the courts provided for by the
Constitution and by the law are not legally binding, who are thus above the law. Or,
such an interpretation of the provisions referring to regulatory autonomy is in obvious
contradiction with Art. 1 para. (4), Art. 16 para. (2), Art. 61 para. (1), Art. 124 and
Art. 126 para. (1) of the Constitution.” Following the reasons which grounded
the founding of legal conflict of constitutional nature, there was stressed the
importance, for a well-functioning rule of law, of the cooperation between state
powers, “which should be expressed in the spirit of norms of constitutional loyalty, it
being a guarantee of the checks and balances principle in the State.”

= The duty of constitutional loyalty demands from the legislature not to

pass norms contrary to what was ruled by the Constitutional Court, by
this being attempted to uphold legislative solutions affected by issues
of unconstitutionality.

Constitutional loyalty equally concerns the relations of the Parliament with
the Constitutional Court. Even though the law does not provide for coercion
mechanisms aimed at enforcing the rulings of the Constitutional Court, it
neither provides for a prohibition for the Parliament to pass norms with an
identical or similar content with those found by the Constitutional Court as
unconstitutional. However, loyalty to constitutional norms renders such a
conduct unconceivable. Facing such situations of disregard for its rulings, when
delivering on applications on unconstitutionality, the Constitutional Court
sanctioned them by finding unconstitutional the normative acts passed in this
manner. Therefore, the Court found*® unconstitutional the provisions of the

*% Decision no. 1018 of 19 July 2010, published in the Official Gazette of Romania, Part I, no.
511 of 22 July 2010.
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Law on integrity of employees in public office and high ranking officials, on
amending and supplementing the Law no. 144/2007 on setting up, organisation
and operation of the National Agency of Integrity, as well as on amending and
supplementing other normative acts, an act which took up provisions found
unconstitutional. On this occasion, the Court held that “the adoption by the law-
maker of certain norms contrary to a ruling of the Constitutional Court, which tends
to uphold the legislative solutions affected by issues of unconstitutionality, infringes
upon the Supreme Law. Or, in a rule of law, as Romania is proclaimed in the Art.
1 para. (3) of the Constitution, public authorities do not enjoy any autonomy in
relation to the law, the Constitution establishing by Art. 16 para. (2) that no one is
above the law, and by Art. 1 para. (S) whereby the observance of the Constitution, its
supremacy and the laws shall be mandatory.”

Further, facing situations of perpetuance of certain legislative solutions
found as unconstitutional, the Court also delivered on its competence to find
their unconstitutionality, which means — both quantitatively and qualitatively —
more than a mere finding of unconstitutionality of legal provision or provisions
challenged at the Court. Constitutional review therefore transcends the
strict limits of applications lodged with the Court, aiming at cleaning up
the legislative system from those provisions that take up legislative solutions
found as unconstitutional. Therefore, noting that following the application
lodged with the Constitutional Court on the unconstitutionality of the Law on
amending para. (1) of the Art. 27 of the Law no. 47/1992 on the organisation
and operation of the Constitutional Court, and prior to being delivered a
ruling on this application, the Government passed an Emergency Ordinance
comprising a sole article which provided for an identic legislative solution,*' the

*! There shall be noted that in the Romanian legal system, emergency ordinances are to be
applied immediately, entering into force only after being lodged with the Parliament and pu-
blished in the Official Gazette of Romania.
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Court found unconstitutional the law which was the subject of the application,
this law providing for the elimination of the Court’s competence to rule on the
constitutionality of Parliament decisions. At the same time, the Court noted
- concerning the subsequent emergency ordinance, which formally was not
subject to constitutional review — that subsequent acts of primary regulation
cannot maintain the normative content of an unconstitutional legal norm and
thus forming an extension of its existence.”> The Court stressed in its ruling
that the solution chosen by the Government to pass, in a short time prior to
the ruling of the Constitutional Court being delivered on the constitutionality
of the Law on amending para. (1) of the Art. 27 of the Law no. 47/1992, an
emergency ordinance that takes up in its entirety the normative content the
criticised law, brings into discussion of the unconstitutional and abusive conduct
of the Government towards the Constitutional Court.

= Constitutional loyalty assumes that interpretation and application of

Parliament’s acts is carried out in good faith, respecting the role of this
authority in a state governed by the rule of law.

Certainly, constitutional loyalty should also exist in the way there is
perceived and interpreted the will and work of the Parliament, as it is reflected
in the decisions it issues. This implies the respect for the institutions and good
faith in relation to them. In this regard, examining criticism on this issue,
actually there was attempted to prevent potential disregards by the Parliament
of a ruling of the Constitutional Court delivered in line with the competence
provided for by the Art. 146 letter i) of the Constitution, the Court recalled that
“a Parliament decision like any other legal act, has to be interpreted and applied in
good faith and in the spirit of loyalty to the Supreme Law.”*

> Decision no. 1.615 of 20 December 2011, published in the Official Journal of Romania, Part
I, no. 99 of 8 February 2012.

3 Decision no. 734 of 24 July 2012 on the application of unconstitutionality of the provisions
of Art. 3 of the Parliament Decision no. 34 of 6 July 2012 on establishing the subject matter
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Similarly, the Constitutional Court rejected the application on the Senate
Decision no. 38/2012 on establishing the Inquiry Committee on the signalled
abuses in the work of public authorities and institutions in case of the vote wi-
thin the referendum of 29 July 2012,** criticised from a perspective of a similar
interpretation, which was opening the way for an eventual interference of the
Parliament in the work of the Public Ministry. The Court noted that the criti-
cised decision contains no implicit or express reference to the work of judicial
authority, so that the work of the inquiry committee is bound to the constitu-
tional limits of Art. 111. In this regard, the draft of the decision has enclosed
the reasoning briefing note, which shows in an express manner, that this inquiry
committee “does not aim at inquiring prosecutors, but to check the notifications of
citizens and their authenticity”, which means that those invited for depositions are
citizens who were subject to judicial inquiry. In this way — the Court showed
that —"there is conferred substance to parliamentary control, an essential guarantee
of the fundamental principle enshrined in Art. 61 para (1) of the Constitution, which
says that the Parliament is the representative body of the Romanian people. Sanc-
tioning eventual abuses of the judicial bodies in handling the cases falls under the
competence of the Superior Council of Magistracy, in line with Art. 134 para (2) of
the Constitution or under the competence of law courts (malfeasance while in office
or related to the job or which hinders the administration of justice), depending on the
case.” Though in order to prevent any possible interpretation contrary to the spi-
rit of the Constitution, the Court recalled at the end of its judgment “the impor-
tance of the general constitutional principle of loyal conduct, a principle which derives
from the provisions of the Art. 1 para. (4) of the Constitution and is guaranteed by
paragraph S of the same constitutional article.” As a consequence, the Court found

and date or the national referendum on removing the President of Romania, published in the
Official Gazette of Romania, Part I, no. 516 of 25 July 2012.
24 Published in the Official Gazette of Romania, Part I, no. 699 of 11 October 2012.
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that “it is mainly public authorities that are under the duty to apply and respect it in
relation to the values and principles of the Constitution, including in relation to the
principle enshrined in Art. 147 para. (4) of the Constitution referring to the general
binding nature of the decisions of the Constitutional Court.”

3.2 The President of Romania

The competences of the President of Romania and his duty of a loyal con-
duct towards the Supreme Law were analysed particularly within legal conflicts
of constitutional nature, conflicts which occurred between him and the Prime
Minister. The Court held in this regard that “institutional relations between the
Prime Minister and the Government, of the one part and the President of Ro-
mania, of the other part, should operate under the constitutional principle of
loyalty and cooperation, aiming at fulfilling the competences distinctly regu-
lated for each authority,” at the same time identifying solutions in the spirit of
these norms, as follows:

= The procedure of appointing ministers assumes a loyal cooperation

between the President of Romania and Prime Minister. The President
of Romania, with no veto power, may extend a reasoned request, for
a single time, to the Prime Minister, to undertake a new proposal of
appointing another person for the office of minister, the grounds of the
request of the President of Romania not being subject to censorship by
the Prime Minister.

The procedure of appointing ministers, regulated by Art. 85 of the Con-
stitution, did generate such legal conflicts of constitutional nature, determined
by the lack of clear provisions on the situation when the President of Romania
declines the appointment of a minister. Ruling on the request to solve a legal
conflict of constitutional nature between the President of Romania and the Go-
vernment of Romania, lodged by the Prime Minister, the Constitutional Court
held: “institutional relations between the Prime-Minister and the Government should
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operate within the constitutional framework of loyalty and cooperation, for the fulfil-
ment of the constitutional competences distinctly regulated for each authority; coope-
ration between authorities is a necessary and essential condition for well-functioning
of state public authorities.”**

Delivering a solution for the legal conflict of constitutional nature determi-
ned by the refusal of the President to follow the proposal of the Prime Minister
concerning an appointment for the office of justice minister, the Court exami-
ned the meaning of the provision of Art. 85 para. (2) of the Constitution “in
compliance with the letter of the text, as well as with the basic principles and with the
spirit of the Supreme Law.” Following this request for interpretation, it established
the procedure to be followed: “When applying Art. 85 para. (2) of the Constituti-
on, the President of Romania enjoying no veto power, may ask the Prime Minister in
a reasoned request, only once, to submit a new proposal of appointment to the office
of Prime Minister of another person.” The Court also pointed out that “the rea-
sons of the President of Romania shall not be censored by the Prime Minister, [and]
with regards to the possibility of the Prime Minister to reiterate the first proposal, the
Court finds that such a possibility is excluded by the very fact that the proposal was
not accepted by the President of Romania. Therefore, the Prime-Minister is under the
duty to propose another person for the office of prime minister.”*

3 Decision no. 356 of April 2007, published in the Official Gazette of Romania, Part I, no. 322
of 14 May 2007.

26 Decision no. 98 of 7 February 2008, published in the Official Gazette of Romania, Part I,
no. 140 of 22 February 2008; when ruling on this, the Court noted that “with regards to the
number of cases when the President of Romania may ask the Prime Minister for another nominali-
zation for the vacant office of a minister, the Court found that in order to prevent an institutional
deadlock in the law-making process, the constituent legislator provided in the Art. 77 para. (2) of
the Supreme Law for the right of the President to request from the Parliament the re-examination
of a law prior to its promulgation, only once. The Court notes that this solution has a constitution-
al value of a principle in solving legal conflicts between two or more public authorities which have
conjunct competences in adopting certain measures provided for by the Supreme Law and that
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» The decision related to Romania’s representation at the European
Council has to be grounded on the loyal cooperation of the President,
Prime Minister and Parliament. The President of Romania attends
the reunions of the European Council in his capacity of head of state,
though he may delegate this duty, in an express manner, to the Prime
Minister. — This appreciation, in concreto, has to meet certain objective
criteria.

The attendance to the European Council has determined a series of
conflicts between the two public authorities, and in its rulings the Court
made an appeal to the principle of constitutional loyalty. Thus, finding a legal
conflict of constitutional nature between the Government, represented by the
Prime Minister, and the President of Romania, the Court held that “in exercising
his constitutional competences, the President of Romania attends the reunion of
the European Council as head of state. This competence may be delegated by the
President of Romania, in an express manner, to the Prime Minister.” At the same
time, the Court stressed that, “in fulfilling their competences, public authorities
shall be preoccupied by the well-functioning of the rule of law, thus being under the
duty to cooperate in the spirit of the norms of constitutional loyalty.””’

Developing this reasoning in another case,”® the Court stated that “such a
power of appreciation of the President of Romania is not unlimited or arbitrary, but
the appreciation in concreto should take into account certain objective criteria, as

this principle has a general application in similar cases. Applied to the process of a Government
reshuffle and the appointment of new ministers in case of vacant offices, this solution eliminates
the deadlock that would be generated following an eventual repeated decline by the President to
appoint a minister at the proposal of the Prime Minister.”

7 Decision no. 683 of 27 June 2012, published in the Official Gazette of Romania, Part I, no.
479 of 12 July 2012.

8 Decision no. 449 of 6 November 2013, published in the Official Gazette, Part I, no. 784 of 14
December 2013.
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follows as: (1) the best placed public authority in relation with the subjects approached
within the European Council, (2) the position of the President of Romania or that of
Prime Minister on those subjects should be legitimated by a concordant point of view
with that of the Parliament or (3) the difficulties implied by the duty to implement
those established at the European Council. The political decision of delegating the
competence of attending the reunions of the European Council should take into
account the above mentioned, aiming at reaching a consensus between the involved
public authorities — the President of Romania, respectively the Prime Minister — and
the decision adopted should take into account the constitutional principle of loyal
cooperation.”

Further, under the conditions of him being sworn in with a new legal conflict
of constitutional nature that raised the same issue, the weight of the reasoning
of the decision delivered by the Constitutional Court moved to stressing the
principle it has previously called upon. The Court stated that “even there was not
proved the existence of a situation that would comprise the features of such a conflict,
the Court stresses in this case, too, the binding nature of a loyal cooperation of public
authorities. Assessing the best placed public authority at a given moment towards the
issue of the reunion of the European Council and the eventual refusal of delegating
the Prime Minister should become the subject of discussions and negotiations between
the two involved parties, submission of arguments and identification of best solutions,
in the spirit of a loyal cooperation.””

= The principle of constitutional loyalty demands cooperation,

constitutional dialogue and consensus in the procedure of signing/
countersigning the decrees of the President of Romania.

The signing/countersigning of the decrees of the President and the ruling
of the Court on the competences of the public authorities involved determined
new developments of the principles of constitutional loyalty. Delivering on the

¥ Decision no. 441 of 9 July 2014, unpublished on that date.
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application concerning another legal conflict of constitutional nature between
the same authorities, related to constitutional provisions on the same issue, the
Court developed the mentioned principle, noting that applying it “represents a
bivalent legal operation, being equally opposable to the two public authorities invol-
ved in the procedure of issuing the decree on conferring decorations titles of honour
[...]. Therefore, based on this principle, on the one hand, the initiator of the decree
— the President of Romania — has the possibility to consult with the Prime Minister
on reaching a consensus between the two top power positions prior to requesting the
countersignature of the Prime Minister concerning the decree on conferring decorati-
ons titles of honour. On the other hand, although no constitutional provision binds
the Prime Minister to make known the reasons underpinning the refusal of coun-
tersigning the mentioned decree, nevertheless, in the spirit of the same constitutional
principle, it would be useful that the Prime Minister would openly cooperate with the
President, including by initiating consultations with him. [...] under the conditions
where neither consultations were initiated by the President or the Prime Minister, nor
the refusal to countersign was reasoned, the initiator of the decree has the possibility,
at his turn, to proceed to a constitutional dialogue with the Prime Minister aiming
at making clear the reasons underpinning the refusal to countersign the mentioned
decree and at reaching a consensus, so that there would not be lodged an application
with the Constitutional Court, the latter not having the competence to mediate such
a consensus.”’

In our view, an eventual revision of the Constitution would have to define
in a more clear manner the competences of the two mentioned authorities and
the relationships between them within various procedures implying the exerci-
se of correlative competences. The opinion of the Venice Commission recom-
mends in this regard: “the constitutional reform should clarify at least the respective

3% Decision no. 284 of 21 May 2014, published in the Official Gazette of Romania, Part I, no.
495 of 03 July 2014.
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competences of the President and those of the Prime Minister, particularly in cases
where there issues emerged, particularly in foreign policy and relations with the Euro-
pean Union.”

3.3 The Government

The Court has repeatedly called for the respect of the principle of constitu-
tional loyalty, in situations where the Government disregarded, be it clear pro-
visions of the Constitution or, in most cases, its spirit. The Court ruled in this
regard, for instance, analysing the institution of the assumption of responsibility
by the Government on a draft law or legislative delegation, which we are going

to refer to below.

TH
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CONSTITUTION
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= In the spirit of the norms of constitutional loyalty, the institution of
responsibility assumption by the Government on draft law should be
interpreted and employed with respect for the role of the Parliament -
the sole law-making authority.

The provisions of Art. 114 of the Constitution, which is essential for this
institution, read as follows: responsibility assumption by the Government is
carried out “before the Chamber of Deputies and the Senate, in joint sitting”; the
Government shall be dismissed if a motion of censure, tabled within three days
from the submission of the draft law, has been voted in line with the provisions of
Article 113, i.e. with a majority vote of the MPs and senators; if the Government
has not been dismissed, the draft law submitted, amended, or supplemented, as
the case may be, with the amendments accepted by the Government, shall be
deemed as passed. The Constitution does not establish, hence, in Art. 114, any
condition on the nature of the draft law, its structure, the number of draft laws
the Government may assume responsibility for in the same day, or in another
given period of time, or concerning the moment when the Government decides
to assume responsibility. Subsequently, it was the role of the Constitutional
Court, in its capacity as guarantor of Constitution’s supremacy to elucidate,
by interpreting the provisions of the Supreme Law, the rules applicable for this
situation.

Without examining as a whole the development of the case-law of the
Constitutional Court of Romania in this regard,’" we only mention the Decision
no. 1655/2010,** where the Court compiled those previously held on the respective
procedure, noting, from the interpretation of Art. 114 of the Constitution that,
in order to be in line with constitutional provisions, responsibility assumption

' See M. Safta, Angajarea raspunderii Guvernului asupra unui proiect de lege. Jurisprudenta Curtii
Constitutionale in materie, in “Buletinul Curtii Constitutionale” no. 2/2010
32 Official Gazette of Romania of 3 November 2010, Part I, no. 51 of 20 January 2011.
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by the Government should meet a number of criteria, as follows: ,the existence
of an urgency in passing the measures contained in the law the Government assumed
responsibility for; the need for the regulation to be passed with maximum celerity; the
importance of the regulated field; the immediate enforcement of the respective law.”
The Court explained® its approach in identifying these rules, noting that “the
legitimisation of such an act (A/N responsibility assumption by the Government
with the infringement of the mentioned conditions) with the argument that Art.
114 of the Constitution makes no distinction between the possibility of the Government
to assume responsibility, an argument grounded on the idea that everything that is
not prohibited is allowed, could lead in the end to an institutional deadlock, i.e. the
Parliament thus being unable to legislate — to exercise its fundamental role of sole
law-making authority.”

Even under the conditions of establishing certain criteria in this regard,
the institution of responsibility assumption by the Government was employed
excessively, beyond the spirit of the Constitution, which ultimately led to there
being invoking the duty of constitutional loyalty of the Government. Thus, in
a decision** the Court added, beyond the mentioned criteria of formal nature,
that in exercising the option concerning the procedure to be followed in passing
a normative act there should be considered the fact that certain fields of law-
making, due to the peculiarity (the electoral one, for instance), it recommends
for the regulations in the field to be debated in the Parliament, “but not passed
in a procedure of exceptional nature, where the Parliament is avoided and compelled
to a tacit vote on normative content which is under, almost, exclusive appreciation
of the Government. The mechanism of no confidence vote, regulated by the Art. 114

33 Decision no. 1431 of 3 November 2010, Official Gazette of Romania, Part I, no. 758 of 12
November 2010.

3* Decision no. 51 of 25 January 2012, Official Gazette of Romania, Part I, no. 90 of 3 February
2012.
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of the Constitution, may have a delusional nature when the Government has a safe
majority in Parliament, the passing of the law which the Government is assuming
responsibility for becomes under these conditions a pure formality.” These reasons
were associated with the stressing of the importance, for a well-functioning of
the rule of law, “of a cooperation between state powers, which should be expressed in
the spirit of the provisions on constitutional loyalty, much more when fundamental
principles of democracy are at stake.”

Infringement of this principle, also related to the enforcement of Art. 114
of the Constitution, was found by the Court while examining responsibility
assumption by the Government for the draft law on national education, when
solving a legal conflict of constitutional nature triggered by the halt of legislative
procedure from the Senate and responsibility assumption by the Government
over this draft law. Therefore, the Court found® that responsibility assumption
by the Government for the draft law on national education, being under
parliamentary debate, respectively in the Senate, in its capacity as decision-
making Chamber, is unconstitutional. In its reasoning, the Court stressed “the
importance, for a well-functioning of the rule of law, of cooperation between state
powers which should be expressed in the spirit of constitutional loyalty.” Respecting
this, would have prevented the Government from assuming responsibility on
normative act under full legislative procedure in the Parliament.

Situations brought forward are meant to draw attention to certain lacks, in
their regard there being attempted to find a solution at the time when initiatives of
revising the Constitution were undertaken. Thus, by a sole article, the provision
102 of the legislative proposal on revising the Constitution there was amended
para. (1) of Art. 114 of the Constitution, as follows: “(1) The Government may
assume responsibility before the Chamber of Deputies and the Senate, in joint sitting,

3% Decision 1431 of 3 November 2010, published in the Official Gazette of Romania, Part I, no.
758 of 12 November 2010.
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upon a programme, a general policy statement, or a bill.” The Court delivered the
following®® on this legislative solution: “by limiting quantitatively the possibility
of the Government to use this procedure within one parliamentary session, there
are eliminated the premises of abusive exercise on behalf of the Government of the
constitutional right to assume responsibility before the Parliament, and with regards
to the law-making authority, it can exercise its competence in full, as provided for
by Art. 61 para (1) of the Constitution.” Ruling on another initiative to revise
the Constitution,”” the Court recalled a recommendation proposed by the
Decision no. 799/2011 on amending the provisions of Art. 114 para. (1) of the
Constitution, in terms of limiting the subject matter which the Government
may assume its responsibility for upon a programme, a general policy statement
or a single draft law that would regulate unitary social relations concerning one
single field. By its decision, the Court showed that “lacking such a conditioning on
the field of regulation of the draft law would lead to eluding constitutional provisions
proposed for amendment, namely the possibility of assuming responsibility only once
in a session, as they grant the possibility for the Government to assume responsibility
within a draft law, which formally meets the constitutional criteria, but which by its
complex structure and an heterogeneous content would incorporate regulations from
very different social fields.” Considering the above, with a unanimous vote, the
Court recommended reformulating the proposed amendments on the Art. 114
para. (1) of the Constitution.
= The norms of constitutional loyalty make it binding for the procedure
of legislative delegation to maintain its exceptional nature, so that it
would not transform itself into an ordinary legislative procedure.

3¢ Decision no. 799 of 17 June 2011 on the draft law concerning the revision of the Constitu-
tion of Romania, published in the Official Gazette of Romania, Part I, no. 440 of 23 June
2011.

37 Decision no. 799 of 17 June 2011 on the draft law concerning the revision of the Constitu-
tion, published in the Official Gazette of Romania, Part I, no. 440 of 23 June 2011.
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The institution of legislative delegation (enshrined in Art. 115 of the
Constitution), which under certain conditions may serve as a ground for the
Government to pass norms of legislative nature, is another constitutional
institution which, throughout the years, raised issues of interpretation and
enforcement, as well as decisions delivered by the Constitutional Court which
sanctioned conducts contrary to the Constitution. Often, the Constitutional
Court intervened in order to temper the practice of transforming an exceptional
legislative procedure in an ordinary one.*® In a more or less direct manner, the
Court called for the duty of constitutional loyalty, describing Government’s
conduct as abusive, it thus infringing upon the competence of other public
authorities.

We recall as an example here the situation when the Government (while at
the Constitutional Court was lodged an application on the unconstitutionality
of Government Emergency Ordinance no. 37/2009 on certain measures
concerning the improvement of work of public administration — application with
its due date for 7 October 2009), adopted on 6 October 2009 the Government
Emergency Ordinance no. 105/2009, lodged in the same day with the Senate,
as the first notified Chamber, and published on 6 October 2009 in the Official
Gazette of Romania, Part I, no. 668. Following the latter emergency ordinance,
the Government intervened under two aspects concerning the Government
Emergency Ordinance no. 37/2009, approved in the Parliament by the law
subject to constitutional review: a) in the content of the Government Emergency
Ordinance no. 105/2009 took over entirely regulations of the Government
Emergency Ordinance no. 37/2009; b) it repealed this emergency ordinance
by Art. XIV para. (1) of the Government Emergency Ordinance no. 105/2009.

3% K.Benke, ,Dezvoltiri recente in jurisprudenta Curtii Constitutionale a Romdniei in privinta

4

limitelor de care este tinut Guvernul in adoptarea ordonantelor de urgentd’, in “Buletinul Curtii
Constitutionale” no. 1/2009.
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Noting that “by the employed legislative proceeding, the Government determined
that the provisions of the repealed normative act which was declared unconstitutional
— the Government Emergency Ordinance no. 37/2009 — would continue to produce
legal effects, as a new act — the Government Emergency Ordinance no. 105/2009
— which, as explained, took over entirely with certain insignificant amendments,
the initial provisions in the field and such a situation “challenges the constitutional
conduct of legislative nature of the Executive before the Parliament, and subsequently
before the Constitutional Court.” By its Decision no. 1629/2009,* the Court
declared unconstitutional these legal provisions.*

In another decision, the Court found that “the solution the Government
chose to pass, in a short time prior to the ruling of the Constitutional Court on the
constitutionality of the Law on amending para. (1) of the Art. 27 of the Law no.
47/1992, an emergency ordinance which takes over entirely the normative content
of the criticised law, raises the issue the unconstitutional and abusive conduct of the
Government towards the Constitutional Court.”"

The Opinion of the Venice Commission we referred to above, in its para. 36
notes: “the use of government emergency ordinances to immediately bring into force
a Law which is being examined by the Constitutional Court amounts to an abuse of

3 Published in the Official Journal of Romania, Part I, no. 28 of 14 January 2010.

0 The decision refers to Art. I, provisions 1-5 and 26, Art. III, Art. IV, Art. VIII and the Annex
no. 1 of the Government Emergency Ordinance no. 105/2009 on certain measures in the
field of public service, as well as on strengthening managerial capacity on the level of decen-
tralised public services of the ministries and other bodies of central public administration
of the territorial administrative units and of other public services, as well as on regulating
certain measures on the office of dignitary of the central and local public administration,
chancellery of the prefect and the office of the locally elected representatives.

# Decision no. 272 of 9 July 2012 on the application for unconstitutionality of the Law on

amending para. (1) of Art. 27 of the Law no. 47/1992 on the organisation and operation of

the Constitutional Court, published in the Official Gazette of Romania, Part I, no. 477 of 12

July 2012.
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the instrument of government emergency ordinances and is not in conformity with
Supreme principles of correctness derived from the rule of law and the separation
of powers.” Therefore, the para. 79 of the Opinion recommends: “The issue of
government emergency ordinances should be addressed. One of the reasons for the
excessive use of such ordinances (140 emergency ordinances in 2011) appears to lie
in the cumbersome legislative procedures in Parliament. Reform of Parliament should
therefore be on the agenda. [...] By streamlining the legislative procedure and through
recourse to delegated legislation, the need for government emergency ordinances should
nearly disappear; paragraphs 4 to 8 of Article 115 of the Constitution on government
emergency ordinances could become redundant. At the very least, the incentive to
use these ordinances so frequently, i.e. the continued validity of the ordinances if
Parliament does not contradict them explicitly, should be removed by introducing a
fixed deadline for the approval of Parliament.”

3.4 Law courts

The Constitutional Court also called upon the same principle concerning
law courts and their duties in exercising competences provided for by the
Constitution.

= Constitutional loyalty imposes on the law courts the duty not to create

norms by jurisprudential way, thus substituting themselves to the
legislator.

Therefore, the Court held: “delivering on appeals in the interest of law grounded
on the non-unitary practice of the law courts that grants certain salary rights to judges,
prosecutors, other magistrates, financial judges, financial prosecutors and financial
inspectors or to auxiliary specialised personnel of courts and prosecutor’s offices, the
High Court of Cassation and Justice did not limit itself to making clear the meaning
of certain legal norms or their scope. The High Court of Cassation and Justice,
having called upon issues of legislative technique — disregard of the provisions of the
Law no. 24/2000 - or issues of unconstitutionality — infringement of the provisions
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of delegated legislation — re-entered into force norms that ceased to be applicable,
being repealed by normative acts of the law-making authority. However, such a legal
undertaking can be carried out only by the law-making authority (Parliament or
Government, as the case may be), the sole competent authority to decide on solutions
related to this issue.””

In this decision, the Court also referred to other cases it declared
unconstitutional certain legal provisions which “are likely to lead to the competences
of the law courts being exceeded, which could be detrimental to the law-making
authority.” In this regard, there were declared unconstitutional,” among others,
the provisions of Art. 27 para. (1) of Government Ordinance no. 137/2000 on
preventing and sanctioning all forms of discrimination,* to the extent to which
they may be understood as saying that law courts are competent to annul or to
refuse applying certain laws and regulations, considering them discriminatory,
and to replace them with norms created by way of jurisprudence or with
provisions from other normative acts. “Taking into consideration the provisions
of Art. 27 para (1) of the Ordinance, which institute the right of the person who is
considered discriminated to ask in the court, among others, for the previous situation
to be restored and for the created situation as a result of a discrimination to be
annulled, consequently of the provisions of discriminatory nature, the law court may
understand — and this is what occurred in one of the cases examined — that it has the
competence to annul a legal provision which it considers discriminatory and, aiming

# Decision n0.838 of 27 May 2009 on the application lodged by the President of Romania, Mr
Traian Basescu concerning a legal conflict of constitutional nature between judiciary, rep-
resented by the High Court of Cassation and Justice of the one part, and the Parliament of
Romania and Government of Romania of the other part — published in the Official Gazette
of Romania, Part I, no. 461 of 3 July 2009.

# Decision no. 818 of 3 July 2008, published in the Official Gazette of Romania, Part I, no. 537
of 16 July 2008.

** Republished in the Official Gazette of Romania, Part I, no. 99 of 8 February 2007.
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at redressing the imbalanced situation between legal subjects and at instituting itself a
non-discriminatory legal norm or applying provisions of normative acts applicable to
other legal subjects, which served as a basis for the person who went to the court. Such
an understanding of ordinance’s provisions, by which the law courts are conferred
the competence to put down legal norms established by law and to create instead
other norms or to substitute them with norms of other normative acts, is obviously
unconstitutional, as it is in breach of the principle of power separation, enshrined in
Art. 1 para. (4) of the Constitution, as well as in Art. 61 para. (1) which provide
that the Parliament is the sole legislative authority of the country. By the virtue of
mentioned constitutional texts, the Parliament — and by legislative delegation, based
on Art. 115 of the Constitution — the Government have the competence to establish,
amend and repeal legal norms of general applicability. Law courts do not have such a
competence, their constitutional mission being to administer justice — Art. 126 para.
(1) of the Supreme Law -, i.e. to solve, by applying the law, litigations between legal
subjects on the existence, scope and exercise of their subjective rights.”

3.5 Constitutional loyalty and political statements of public
authority representatives.

There were cases where the Constitutional Court used in its decisions a
reasoning we may call as “preventive”, thus drawing attention to the need of
a conduct in line with the Constitution in that given situations, as well as to
the consequences it would have in case this conduct is not the prescribed one.
It is another way the Constitutional Court of Romania sought to fulfil its role
of guarantor for the supremacy of the Constitution, and to present the values
the Supreme Law imposes. Actually, certain applications on legal conflicts of
constitutional nature between public authorities, even if they did not underpin a
solution of finding such conflicts, they pointed out to existent dysfunctionalities
between state powers and their representative authorities, thus giving rise to
the above mentioned reasoning. This also includes the public declarations of
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the various public authorities’ representatives, which should also abide by the
principle of constitutional loyalty.

= Constitutional loyalty demands that in its work of fulfilling the

constitutional mandates they were granted, representatives of public
authorities, by their views expressed, would avoid there being created
conflictual conditions between authorities. Their constitutional statute
and role in a constitutional democracy make it binding for them to
adequately choose their forms of expression, so that it would not form
elements that generate legal conflicts of constitutional nature between
public authorities.

The Court also delivered on that in its Decision no. 53/2005* on the
application to solve a legal conflict of constitutional nature between the
President of Romania and the Parliament, lodged by the President of the
Deputies Chamber and by the President of the Senate. Finding, in this context,
that the statements of the President of Romania carry a nature of political
opinions, expressed on the ground of Art. 84 para. (2) corroborated with Art.
72 para. (1) of the Constitution, which did not give rise to a legal conflict of
constitutional nature between public authorities in the meaning of Art. 146
letter e) of the Constitution, the Court noted nevertheless that “public statements
of the representatives of various public authorities, in relation to the context they are
made and to their concrete context, may create situations of confusion, insecurity or
tensions too, which subsequently could generate conflicts between public authorities,
even conflicts of constitutional nature.” Consequently, the Court held that “ fulfilling
their constitutional mandates, the representatives of public authorities, by the virtue
of positions they express, are under the duty to avoid creating conflictual situations

# Published in the Official Gazette of Romania, Part I, no. 144 of 17 February 2005; in this
regard, see also the Decision no. 284 of 21 May 2014, published in the Official Gazette of
Romania, Part I, no. 495 of 03 July 2014.
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between powers. The constitutional statute of the President, as well as their role in a
constitutional democracy binds them to choose adequate forms of expression, so that
[...] it would not constitute elements that generate legal conflicts of constitutional
nature between public authorities.”

Similarly, in its Decision no. 435/2006* on the application lodged by the
President of the Superior Council of Magistrature on solving the legal conflict
of constitutional nature between judiciary, of the one part and the President of
Romania and the Prime Minister of the other part, the Court found that the
declarations of the President of Romania and of the Prime Minister did not give
rise to a legal conflict of constitutional nature between public authorities — the
judiciary of the one side and the President of Romania and Prime Minister of
the other side - in the understanding of Art. 146 letter e) of the Constitution
and thus it ruled the following: “obviously, the freedom of expression and critique
is indispensable to constitutional democracy, but it has to be respectful, even when
it expresses a firm and critical attitude. Given the independence of judiciary is
guaranteed by the Constitution, the Court considers it imperious for magistrates to
enjoy effective protection, in a constitutional meaning, against attacks and denigration
of any nature, all the more so as magistrates, who are deprived of the right of reply
related to their work of restoring legal order, should be able to rely on the support of
other state powers — the legislative and executive powers.”

4. Conclusions

We made reference, mostly, to those decisions where the duty of loyal
constitutional conduct was enforced expressis verbis. We examined situations
where the provisions of the Constitution are not clear enough, or interpretable,
situations which do not enjoy express constitutional regulations, or where
constitutional provisions were not respected. In such situations, the principle of

*6 Published in the Official Gazette of Romania, Part I, no. 576 of 4 July 2006.
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constitutional loyalty is the “key” to solving eventual conflicts and to identify
solutions in the spirit of the Supreme Law.

The practice also shows situations where neither the haziness, nor the
infringements of the letter of the Constitution are at issue. A constitutional
conduct deprived of loyalty may be also identified in cases where only the letter
of the Supreme Law is respected, disregarding the spirit of its provisions. As
noted in the same Opinion of the Venice Commission (para. 74), not everything
that can be done according to the letter of the Constitution is also admissible.
Examining these situations and, particularly, sanctioning them is difficult, many
times them being the expression of certain political conflicts.

Considering the legal force of the reasoning of the decisions delivered by
the Constitutional Court, in our view, though it is not expressly enshrined in
the Constitution, the principle of constitutional loyalty was “constitutionalised”
by case-law, so that it may serve as a ground of finding an infringement of the
Supreme Law. This is due to the fact that, at least regarding the relationships
between public authorities, constitutional loyalty cannot be dissociated from the
principle of powers separation in state.

Ultimately, the principle of constitutional loyalty confers firmness to the
entire constitutional edifice, being a liason which ensures the well-functioning of
public authorities in a state governed by the rule of law.
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JUDICIAL REVIEW UNDER THE NORDIC CONSTITUTIONS

First of all, let me on behalf of the Norwegian Supreme Court (and
myself) congratulate the Republic of Moldova with the fact that for
20 years it has had a functioning constitution and the Constitutional
Court of Moldova with its 20 years of existence as a court with its most
important role in the establishment of constitutionality and rule of law
in the Republic of Moldova.

The constitutions of the five Nordic countries

Prof. Karin M. Bruzelius,
former Justice of the Supreme The title of my presentation is the constitutions in the five Nordic
Court of Norway, University
of Oslo — Law Faculty

countries and judicial review. Seen from the outside the Nordic

Countries may be seen as rather homogenous. All the five countries
are small, affluent. They are all well-functioning states, placed in the
northernmost corner of Europe and predominantly Lutheran. All countries are
free and open, with stable democracies and the rule of law is paramount to the
court. Changes of power are peaceful and the opposition and civil rights are
effectively protected.

You would therefore presume that the constitutional traditions and the
actual constitutions of these five countries are rather similar. But no, you will
find that the constitutions are rather dissimilar when you start to study them
and the same relates to the traditions of constitutional law that you find in these
countries.
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First of all there are differences between them with respect to age. The
Norwegian constitution was adopted in 1814 and is 200 years old, while the
Icelandic is dated 1944, the Danish 1953, the Swedish in 1974. The youngest is
the Finnish, adopted in 1999. This gives a span from the world’s second oldest
constitution to one of the youngest and most modern ones.

The differences in length of those five constitutions are almost as large. If
you go by the number of words the Icelandic is the shortest, just a little more
than 4 000 words, while the Norwegian has about S 500 words, and the Danish
a little more than 6 000. The Swedish and Finish constitutions are both longer.
The differences in length reflect variations in drafting technique used in the
constitutional provisions; short abstract provisions and long, detailed ones.
And there are also differences with regard to how much that is regulated in the
constitutions.

In addition there are differences with regard to the style and format used.
In spite of a revision in 2014 of the language used in the Norwegian constitution
you can still see that it was written in the 19 century.

I'm not going into the differences of quality of the constitutions as that is
difficult to measure. But if they were to be measured against the yardstick of
best European practice with regard to content I think you would have to say that
the five texts are of rather varying quality. The highest score will be given to
the Finish Constitution, and the lowest to the Norwegian. At the same time the
Norwegian Constitution has undoubtedly the highest symbolic function.Even
though a rather limited number of Norwegians have read their Constitution
they attach a very high value to it.

One additional observation: Norway, Finland and Iceland were all reborn
as independent states in connexion with the adoption of their constitutions (in
1814, 1919 and 1944).

There also large differences between constitutional culture and tradition
within the Nordic countries. Here you may see two different tendencies — one
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in the two easternmost countries and another in the three other countries. But
there are also differences between the countries belonging to these main groups.

There are differences with respect to the legal role of the constitutions,
and how legally operative they are — to what extent they actually regulate the
activities of the powers of state, and how binding they are considered as. There
are also differences to which extent they give the people rights that they can be
brought to the courts.

Generally speaking you may say that the legal function of the constitution
has been strongest in Finland and Norway.

Furthermore we have differences in how the constitutions are interpreted
in the different home countries. There is no joint tradition on the method of
interpretation of constitutional law in the Nordic countries. What is most
interesting is that there exist differences with respect to the relationship between

law and politics in the five countries.
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Their interpretability varies. In order to understand the Norwegian and
Danish constitutions you must have constitutional schooling to understand what
the text is all about.

As to contents there are also differences between the five. Of course they
all regulate the three powers of state — the lawmakers, the executive power and
the courts, and the distribution of powers between them, elections, citizen’s
rights, international cooperation, how to change the constitutions and some
other matters. But also here there are many differences between them that I'm
not going to use your time to mention. I'll just point to the fact that the rules on
change are very different and that is virtually impossible to change the Danish
Constitution.

Judicial review

None of the five constitutions provides for the establishment of a
Constitutional Court. The opinion and praxis has varied in the countries with
respect to whether the ordinary courts may invalidate legislation adopted by the
parliament as contrary to the constitution.

Rules as well as reality vary between the Nordic countries with respect to
judicial review. On the one side you have Norway where the courts were among
the first in the world to practice judicial review (without any support in the
constitution); staring as early as in the middle of the 19* century - inspired
by the US Supreme Court. On the other extreme you have Finland where the
Constitution expressly prohibited courts from performing judicial review until
1999 and where a court must find that there is an evident conflict to allow it to
set aside a statute/statutory provision as in conflict with the constitution. The
differences areno longer so big and in all five countries you will now find that
courts perform judicial review, but there still remain differences with respect to
whether this phenomenon is regulated, and how it is practiced.
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The Swedish and Finish constitutions allow expressly for judicial review
but differently. On the other hand in Denmark, Iceland and Norway you do not
tind anything in the constitutions about this, but it is considered as an unwritten
constitutional principle, in Norway even as part of the constitutional customary
law. (There is a proposal, however, to regulate it in the constitution).

As to practical use of the principle, the courts of Denmark, Finland and
Sweden have been reluctant to perform judicial review of statutes/statutory
provisions. In Denmark the principle has only been used in one - rather special
- judgment by the Supreme Court handed down in 1999.

In Finland and Sweden, where the courts have not had the right to perform
judicial review until more recent times, you do find a limited number of
judgements where judicial review has been performed and few where statutory
provisions have been set aside as contrary to the constitution. In Sweden you
previously had the same restriction as in Finland, but when it was removed the
number of cases increased.

Icelandic courts have practised judicial review since 1944, but the number of
cases has increased starting in 1995 when human rights catalogue was included
in the constitution.

Norway is the Nordic country with the longest tradition of judicial review;
starting as far backas in the 1850’s. However, between 1918 and 1975 you will
not find any clear examples of judicial review performed by the courts. In a
well-known judgment from 1976 the Supreme Court formulated criteria for the
intensity of the control to be performed with respect to different categories of
legislation. These criteria have been honed in later judgments. During the last ten
years there has been an increase in judicial review judgments, many of them very
important. In most of these cases there was a split in the parliament in connexion
with the adoption of the statutes. These cases have mainly been heard by the
entire Supreme Court and the court has in most of them been split — almost
50-50. The results in themselves have also been seen as controversial.
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Let me however end this presentation of the differences between the Nordic
constitutions, with the fact that we all presently experience changes in the
situation due to the European integration through law process that presently
takes place.

From a legal point of view the most important thing happening on the
legal front is the impact of European law, especially the European Convention
on Human Rights and EU/EEA-law. Seen from a Nordic perspective this is the
largest reception of foreign law since religious law in the Middle Ages, and it has
all happened very quickly — during the last twenty years. And it has an impact
on the functioning of the constitutions. One of these is that the courts have been
empowered to review national statutes also in relation to the European standards
and to do this in harmony with the courts in Strasbourg and Luxembourg.

The European judicial review is also a reason why the constitutional review
has intensified in the five countries, especially Sweden.

The European legal impact has also had the effect that many more questions
that were previously solved politically or administratively are now reformulated
as citizens’ legal rights that are to be guaranteed by the courts.

167






SESSION IV

,Constitutional identity and
globalization: unity in diversity”

v
¥ 1

CONSTITUT,,
REPUBLICy,

MOLDOY,

20 ANI

ADOPTAREA CONSTITUTIEI
REPUBLICITI MOLDOVA




TH
20 ANNIVERSARY
CONSTITUTION

REPUBLIC

oF MOLDOVA

SESSION IV
“Constitutional identity and globalization: unity in diversity”

170




SESSION IV

“Constitutional identity and globalization: unity in diversity”

Mr Marc Jaeger,
President of the General Court
of the European Union

THE ROLE OF THE EUROPEAN COURT OF JUSTI-
CE IN THE PROTECTION OF HUMAN RIGHTS

1. Introduction

With regards to our Session on General interest — an
instrument of human rights protection: seeking efficiency and
balance, I'd like to share with you some reflections arising
from my experience of judge, before, and president, now, of
the General Court of the European Union. The protection of
human rights needs a permanent dialogue among different
legal orders, reason why this protection is the result of the
evolution and the dialogue among systems.

Thus, today, I would like to briefly describe how
human rights are protected in the legal order of the EU by

the European Court of Justice (ECJ) and how this protection is related to the
protection afforded by the Constitutional Courts of its Member States and by
the European Court of Human Rights (ECourtHR).

As you know, the European system for the protection of fundamental
rights is characterized by a three-layered structure. Human rights in Europe
are protected by national, supranational (EU) and international (European
Convention) norms. Each layer of the multilevel architecture is endowed with a
substantive catalogue of fundamental rights. It means that, in Europe, we have a
multilevel protection of Human rights.
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In my speech, I will focus on the protection of human rights in EU legal
order, but, as I have already said, it stands to reason that, since the protection of
fundamental rights in Europe is ensured through a multilevel structure in which
different overlapping normative orders intertwine, it is impossible to understand
a system without taking into account the others. The interaction between the
systems is confirmed by the permanent dialogue between ECJ and national
courts and between ECJ and ECourtHR. This dialogue generates constitutional
dynamics that are largely unknown in traditional statist settings. Obviously, this
dialogue has sometimes created tensions among the three systems, but if we
look at the evolution of human rights in Europe over the last 50 years, I think
that we can maintain that these tensions have allowed the development of the
rule of law in this field.

After having recalled the evolution of the protection of human rights in EU,
I shall conclude my speech with some remarks on the future of their protection,
in the prospect of the EU’s accession to the European Convention.

2. The evolution of the protection of human rights
in European Union

As you know, the protection of human rights in EU legal order is a success
story of judge-made law. It started with the famous 1969 ruling in Stauder, in
which the ECJ assumed that fundamental human rights are enshrined in the
general principles of Community law, the observance of which it ensures. It went
on in the 1974, in Nold judgment, where the ECJ held that in safeguarding these
rights it is bound to draw inspiration from constitutional traditions common to
the Member States. In further, developing its case-law on fundamental rights, the
EC]J has often taken inspiration by the ECourtHR’s case-law and the conception
of human rights protection developed by the ECJ has been later on reflected in
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the Treaty on European Union (first in Article F paragraph 2, today in Article 6
paragraph 2).

In 2000, European Parliament, the European Commission, the European
Council and the EU member states have signed and proclaimed the Charter
of Fundamental Rights of the European Union. The Charter has been the
first official EU document to combine in a single text the whole range of civil,
political, economic and social rights and certain “third generation” rights, such
as the right to good administration or the right to a clean environment.

When the Charter was adopted in 2000, it was not a binding instrument.
Only in 2009, with the entry into force of the Treaty of Lisbon, the Charter has
become directly enforceable by the EU and national courts of Member States.
Indeed, Art. 6(1) of the Treaty on the European Union (TEU) provides that:
“the Union recognizes the rights, freedoms and principles set out in the Charter
of Fundamental Rights”. So, there has not been direct incorporation of the
Charter in the Lisbon Treaty, but the Charter is given the same legal status.

What are the legal consequences arising from the recognition to the Charter
of the same value as the Treaties? The Charter constitutes primary EU legislation
and, as such, it serves as a parameter for examining the validity of secondary EU
legislation and national measures executing EU acts.

However, I think it is really important to highlight the field of application
of the Charter. Indeed, according to article 51, the provisions of the Charter are
addressed to the institutions, bodies, offices and agencies of the Union with due
regard for the principle of subsidiarity and to the Member States only when they
are implementing Union law. European institutions and Member States therefore
respect the rights, observe the principles and promote the application thereof in
accordance with their respective powers and respecting the limits of the powers
of the Union as conferred on it in the Treaties. However, the Charter does not
extend the field of application of Union law beyond the powers of the Union or
establish any new power or task for the Union, or modify powers and tasks as
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defined in the Treaties. This provision implies that fundamental rights in EU
legal order are limited to the field of competence of the EU. It means that the
Charter is a binding instrument, but its application is limited.

Moreover, article 54 of the Charter states that it cannot: “be interpreted as
implying any right to engage in any activity or to perform any act aimed at the
destruction of any of the rights and freedoms recognized in this Charter or at
their limitation to a greater extent than is provided for herein”. It means that
rights and liberties protected in the Charter are not absolute, but they can find
a limitation.

Now, what have been the consequences of the entry into force of the Charter
in the daily practice of the ECJ? I want to share some statistics with you. These
statistics show the impact of the Charter in our judicial practice. The number

of decisions in which the CJEU (in all its formations: Court of Justice, General
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Court and Civil Service Tribunal) quoted the Charter in its reasoning, is more
than quadrupled in three years. In 2013 alone, the ECJ referred the Charter
more often than in the nine years from the Charter’s proclamation in late 2000
to the end of 2009. These statistics show that the charter is a “living instrument”
consistently applied by the ECJ. What lies ahead?

3. The accession of EU to European Convention

As you know, the accession of the EU to the European Convention has
been discussed for over thirty years. This discussion famously led to Opinion
2/94, in which the ECJ held that the EC lacked the competence to accede. In
addition to this hurdle found in EU law, the European Convention was not open
to international organisations, but only to state parties. With the entry into
force of the Lisbon Treaty and Protocol 14 to the European Convention, these
main obstacles to accession have been removed. Article 6(2) TEU not only gives
the EU the competence to conclude an accession treaty, but also puts it under
an obligation to effectuate it, as it states that the “Union shall accede” to the
European Convention.

Among the different arguments in favour of such a development, the most
persuasive is that the EU will be object to an external control. I think that from
a symbolic and political point of view, it’s really important for European citizens
to know that EU acts will be submitted to the control of the ECourtHR, an
international independent judge.

Nevertheless, I think that it’s also important to underline that the standard
of protection of human rights in the EU legal order is already very high. Indeed,
article 52, paragraph 3 of the Charter states that:

“Insofar as this Charter contains rights which correspond to rights
guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms, the meaning and scope of those rights shall be the same
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as those laid down by the said Convention. This provision shall not prevent
Union law providing more extensive protection.”

This provision ensures the necessary consistency between the Charter
and the European Convention by establishing the rule that, insofar as the rights
in the present Charter also correspond to rights guaranteed by the European
Convention, the meaning and scope of those rights, including authorized limita-
tions, are the same as those laid down by the European Convention. Moreover,
the last sentence of the paragraph is designed to allow the Union to guarantee
more extensive protection. In any event, the level of protection afforded by the
Charter may never be lower than that guaranteed by the European Convention.
Furthermore, the fact that the EU guarantes the same level of human rights pro-
tection has been confirmed by the ECourtHR. In the very well-known Bosphorus
case, the ECourtHR established the principle of presumption of equivalent pro-
tection, ruling that the protection of fundamental rights by EU law can be consi-
dered to be equivalent to that of the Convention system.

In spite of the efforts of coordination between the two systems, as I have
already said, the accession of EU to European Convention is a very important
step in the perspective of a Paneuropean system of protection of human rights.
From this point of view, the conclusion of the draft accession agreement, in
April 2013, is an important step, but it is by no means the last. At this time, a
question on the compatibility of the accession agreement is referred to the EC]J.
As you can easily understand for reasons of expediency I prefer not to express an
opinion in detail on the case. Nevertheless, if the ECJ holds a positive opinion,
the agreement would then require the unanimous approval of the Council,
in addition to the approval of all Member States “in accordance with their
respective constitutional requirements (Article 218(8) TFEU) and, finally, the
agreement will have to be ratified by all States of the European Convention.

However, I want to share with you some considerations on a central
concern in the negotiation of the draft agreement: the autonomy of the EU legal
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order. With regard to this issue, I want briefly recall a solution addressed in the
draft agreement which shows the specifity of the EU: the prior involvement of
the CJEU in cases in which the EU is co-respondent.

According to the article 3, paragraph 6 of the Draft agreement:

“In proceedings to which the European Union is a co-respondent, if the
Court of Justice of the European Union has not yet assessed the compatibility
with the Convention rights at issue of the provision of European Union law as
under paragraph 2 of this Article, sufficient time shall be afforded for the Court
of Justice of the European Union to make such an assessment, and thereafter
for the parties to make observations to the Court. The European Union shall
ensure that such assessment is made quickly so that the proceedings before the
Court are not unduly delayed. The provisions of this paragraph shall not affect
the powers of the Court.”

It stands to reason that this provision has been inserted in the draft
agreement in order to ensure that the ECourtHR would not adjudicate on the
conformity of EU law without that the EC]J first has the opportunity to review
it. Moreover, it is also interesting to underline that, in accordance with the
autonomy of EU law, the specific modalities of the procedure before the ECJ are
not set down in the Draft Agreement and are left to be determined by EU law.

In conclusion, the accession of EU to European Convention will be a very
important milestone in the evolution of the protection of human rights in Europe.
Nevertheless, I think that National, European and International judges, who
have had a fundamental role in the evolution of human rights in Europe, also
after the accession, will keep on having a central role in their implementation.
I'm certain that the dialogue between the Court of Luxembourg with ECourtHR
and National judges of EU MS will keep on being a necessary instrument for
turther developments in the protection and enforcement of human rights.
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CONSTITUTIONAL IDENTITY IN EUROPEAN
CONSTITUTIONALISM

1. Constitutional Identity as an Internationalized Concept

Constitutional law in the contemporary world is essentially
influenced by the process of globalization and of regional integration.
The Constitution does no longer regulate the basic legal order of the
State from an essentially national perspective but takes account, in a

very significant way, of the strongly increasing international dimension

of law. Constitutional law has widely “opened” to international law
and is therefore an expression of “open statehood” (as the German
Constitutional Court formulates it'); constitutional law has been, to a
great extent, “internationalized”. The identity of the constitutional order

of the State has changed from a national to an international, or better to an
internationalized identity.

2. The Internationalization of Constitutional Law
as a Characteristic of Contemporary Constitutionalism

The internationalization and in Europe, even more significantly, the
supranationalization of constitutional law are characteristics of modern

! Vol. 123, p. 267. (FCC).
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constitutionalism which reflect the fact that States’ activities are regionally and
even universally interwoven and to a high degree interdependent.

All important matters a State has to fulfill have an increasingly international
dimension: Economy and finance, external and internal security, technology
and science, telecommunication, energy, environmental protection, food and
agriculture, and even the field of social support (for which in most countries the
biggest part of the internal budget of the State is foreseen) is dependent from
economic growth which is only reachable through international cooperation. We
can see that the State of the 21st-century is no longer introvert in fulfilling its
tasks, its functions are necessarily transnational.

Internationalization of constitutional law is manifold: the direct reception
of international law within the national legal order, in many countries even with
primacy over national legislation, the interpretation of national constitutional
provisions, in particular on fundamental rights, in the light of international
human rights conventions - very significant in European countries for the
interpretation of national constitutional rights in accordance with the European
Convention of Human Rights (ECHR)>- or the increasing understanding that
Rule of Law is not only State-oriented, but has an important international
dimension’.

It seems that the highest degree of internationalization of constitutional law
is the possibility to transfer State competences to multinational organizations,
in particular to the European Union. The Constitution allows to establish a
supranational order which has direct normative effect in the member States and

2 See for Germany the jurisprudence of the Federal Constitutional Court vol. 111, 307 (Gérgiili)
and http://Www.bverfg.de/entscheidungen/rsZO110504_2bvr236509.html(Security Detenti-
on).

3 See. Rainer Arnold, The external dimension of Rule of Law, Essays in Honour of Giuseppe
De Vergottini (in print).
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enjoys primacy over national law, in the perspective of the European Union also
over the national Constitution*.

3. The Beginning Constitutionalization of International Law

Law has already reacted and is about to further react to these developments.
Sovereignty of the State still exists but is significantly limited and relativized.
International law, in particular the United Nations Charter, recognizes the
“principle of sovereign equality” of all the States as members of the organization.
At the same time it establishes a new world orders the basis for objective
principles which the States cannot rule out by reference to sovereignty. These
jus cogens principles are the first step for a sort of “universal Constitution” which,
however, seems to be a utopian idea, with a place in Immanuel Kant’s philosophy®
but not in contemporary politics.

Nevertheless, international law is, in part, converting from a horizontal
coordination system to a vertical principle-based order. It is not erroneous to
speak of a certain tendency of the “constitutionalization of international law”.

This tendency is even more significant in regional integration systems such
as in the 47 Council of Europe member States where the European Convention
of Human Rights (ECHR), the leading European fundamental rights document,
has been qualified by the Court in Strasbourg, as a constitutional instrument of
European public order”.® The ECHR is regarded, despite the fact that it is in its
form an international treaty, as functional constitutional law’.

* See EC]J case 11/70, Rep. 1970, 1125/note 3.

> Zum ewigen Frieden, Ein philosophischer Entwurf, 1796.

¢ Loizidou (Preliminary objections) ECtHR 23.3.1995 Series A 310, Z. 75.

7 See R. Arnold, The concept of European constitutional law, in: The emergence of European
constitutional law, XVIIth Congress of the International Association of Comparative Law,
Utrecht 2006, National reports, Athens 2009, p. 15-23.
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The most striking example for the “constitutionalization” of international
law is the multinational legal system of the European Union, a supranational
order which is in its nature “constitutional”. EU law is multinational law,
integrated with the national law of the member States, having normative force in
the national internal legal orders, even with primacy over them.

While traditional international law is predominantly coordination law, based
on the consent of sovereign States, even though it has already developed a set of
objective constitutional principles, European Union law constitutes a State-like
order where the sovereignty of the member States is substantially limited, much
more than in traditional international law.

4. Constitutional Identity in the Supranational EU System

In the supranational legal order of the European Union it is of growing
importance to keep intact the member States “national identities”. This is clearly
expressed, as a basic principle, by article 4 EU Treaty. “National identity” in the
perspective of EU law includes “constitutional identity” of the member States.
European Union as a community of States needs to respect the identities of its
members. The concept of a “Union” requires as a basic condition that all the
members of the Union remain intact in their statehood identity, and this means
above all intact in the nucleus of their legal orders, namely in the basic elements
of their Constitutions. EU membership has as a consequence an adequate
limitation of sovereignty, the integration of the national and supranational legal
orders and the primacy of supranational law.

However, supranationality finds its limits in the member States constitutional
identity. The identity concept is a mechanism of safeguard of the functional
existence of the member States, defending them against a too far-reaching
supranationalization.
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The concept of national and constitutional identity has a double dimension:
a supranational dimension, of which we have been just speaking, and a national

one®.

5. The Concept of National and Constitutional Identity as
Developed in European Constitutionalism — Some Remarks.

The debate on constitutional identity has spread all over Europe. The term
of national identity has already appeared in 1993 in the first EU Treaty but did
not arouse particular interest at that time. This has significantly changed with
the explicit reference to national identity in the text of the (failed) Constitution for
Europe and now in the new EU Treaty. In addition, the jurisprudence of European
Constitutional Courts, in particular of the French Conseil constitutionnel’ as
well as of the German Bundesverfassungsgericht'® and the Polish Constitutional
Court" in their Lisbon Treaty decisions of 2009 and 2010. It seems that also
other courts, in particular the Czech Constitutional Court'?, have used similar
argumentations without making explicit reference to the term of constitutional
identity.

8 Seealso R. Arnold, Identité constitutionnelle, un concept national et supranational, in: La
Cour Constitutionnelle — Garant de la Suprématie de la Constitution, Table ronde interna-
tionale organisée par le Centre francophone de droit constitutionnel de I'Université Mihail
Kogalniceanu et I’Association Roumaine de Droit Constitutionnel, Iasi le 24-25 mai 2013,
GenovevaVrabie (dir.), lasi : InstitutulEuropean, 2014, pp. 207 — 218 and R. Arnold, La Cour
de Justice de 'Union Européenne comme gardienne de I'identité constitutionnelle des Etats
membres, in : Longcours, Mélanges en 'honneur de Pierre Bon, Paris Dalloz, 2014, p.49-56.

 See CC 2006-540 DC Rec,, p. 88.

1 CCF vol. 123, p. 267.

1K 32/09.

12 plL. US 19/08.
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Constitutional identity is a conceptual instrument of defense against her
too far-reaching supranationalization of the States’ legal orders, a defense of
the substantive and functional existence of the State, which finds its particular
expression in the basic political decisions and the core elements of its legal
culture which is the value basis of the State’s Constitution. This defense
mechanism is dual: it is an instrument of the European Union as well as an
instrument of the member States, each of them developed in its own perspective,
in the supranational and in the national perspective.

The identity problem focuses on the question which is vital for the 28 EU
member States and the EU itself. It is the core question of supranationality: Is
EU law able to overrule the national Constitution, in particular the core elements
of the Constitution?
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The identity concept does not deny supranationality as such, does not deny
a limitation of sovereignty for the purpose of multinational integration, does
not refuse primacy of EU law over national law but wants to find the adequate
equilibrium between supranationality and nationality. Absolute primacy of
supranational law is moderated by the safeguard of national and with it of
constitutional identity of the member States.

The defense of identity is primarily a matter of EU integration but not
exclusively. It is a more general concept of safeguarding national identity in the
sense of plurality against centralizing tendencies.

This question can, in a less dramatic way, also arise in the context of
traditional international law, in particular connected with the problem of how
far conceptions elaborated by international courts can be binding. Specifically:
Can the Court of Human Rights in Strasbourg completely overrule the
solutions found by the national constitutional courts? Or must a basic margin of
appreciation of the States be accepted?

The Strasbourg Court has repeatedly declared its readiness to accept, to a
certain extent, own national solutions left to the appreciation of the Signatory
States.”> What corresponds to an internationally and Europe wide recognized
value standard, must be respected by the States. This results evidently from the
important control function of the Convention. However, in a multilevel funda-
mental and human rights guarantee system as it exists in Europe the principles
of efficiency of European values on the one side and of value subsidiarity and
national autonomy on the other side must be both adequately realized.

The more national constitutional identity integrates international concepts,
what happens through the current convergence process in European constitu-
tionalism, the less the defense character of the identity mechanism comes into
function.

3 See Anne Peters, Einfihrung in die Europdische Menschenrechtskonvention, 2003, p. 25-26.
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6. Conclusion

We can therefore conclude that national and in particular constitutional
identity is currently a central subject in jurisprudence and scientific debate in
Europe. In the context of European integration the identity concept intends to
uphold an adequate equilibrium between supranational and national power and
to safeguard plurality and autonomy of the constitutional core elements of States
in Europe. The ongoing convergence process in the field of values (fundamental
rights, rule of law elements) is likely to lead to common concepts which will be
the starting point for the emergence of a European constitutional identity.
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INTERNATIONAL DIMENSION OF CONSTITUTIONAL
JUSTICE IN THE LIGHT OF RECENT CASE-LAW
OF CONSTITUTIONAL COURT OF GEORGIA

I am highly honored to be part of this conference on a very
momentous occasion, which marks the 20™ anniversary of the
Constitution of the Republic of Moldova. Let me extend my best wishes
to my Moldavian colleagues and congratulate the entire Moldavian
nation on this very important date. I would also like to express my keen
appreciation for this highly interesting and comprehensive conference,
and thank the Constitutional Court of the Republic of Moldova for
organising this event.

As the essence of our session is the correlation between
globalization and constitutional identity, I will take the opportunity
and focus on some of the globally meaningful constitutional
developments in Georgia. In this context, I will outline few important

aspects in domestic legislation and then overview respective case-law of the
Constitutional Court of Georgia.

Under the article 6 of the Georgian Constitution, the Constitution is
declared as the supreme law of the state and all other legal acts shall correspond
with the Constitution. It is a rather disputable issue whether the provisions of
international law have to be used in the constitutional decision-making. Yet, as
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Georgia is a contracting party of the International Bill of Human Rights' along
with the European Convention on Human Rights, it is impossible to ignore the-
se instruments and the legal standards deriving from their case-law. Thus, the
Constitutional Court of Georgia has adopted an approach whereby the maxi-
mum respect has to be given to the requirements of international law, especially
the international human rights law, when considering a particular case.

Apart from this, there is a special provision in the Constitution of Georgia
which specifies that the Constitution of Georgia shall not deny other universally
recognized rights of an individual that are not expressly referred to herein but
stem inherently from the principles of the Constitution. This legal norm directly
gives the court the right to establish internationally existing human right’s stan-
dards.

As for the practice of the Constitutional Court of Georgia, let me
first overview two landmark cases related to the foreigners’ rights. In both
circumstances the court considerably extended the purview of constitutional
protection by including aliens therein.

In one recent case the Constitutional Court was asked to recognize
unconstitutional norm of “Organic law on the Constitutional Court of Georgia”
which defined the subjects who were entitled to apply to the court. It excluded
foreigners and stateless persons from the list of potential petitioners. The case
was particularly complicated by the fact that the Respondent — representative
of Parliament of Georgia, was arguing that the norm of the constitution which
sets forth competences of constitutional court did not grant the right to apply to
the constitutional court to foreigners and stateless persons. The Constitutional
Court declared, that everyone despite their citizenship has right to access to the
Constitutional Court. The constitution expresses the will of the citizens that

' Universal Declaration of Human Rights, the International Covenant on Civil and Political
Rights, and the International Covenant on Economic, Social and Cultural Rights.
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individuals shall have the remedy to protect their rights and this aim may not be
achieved through the approach differentiating between citizens and foreigners.
Moreover, the Constitutional Court of Georgia held that norm describing
competences of the court shall not diminish the right to apply to the Court.
Accordingly, the norm of the constitution which omitted foreigners and stateless
persons in the list of potential petitioners could not restrict their fundamental
right to have access to the court. Hence, the Court rectified legislative deficiency
and in accordance with international standards, affirmed the constitutional
protection universally.

Lately, in another landmark case, the Constitutional Court of Georgia found
unconstitutional and invalidated the provisions of the Law of Georgia “On
Ownership of Agricultural Land”, whereby a foreigner could become the owner
of agricultural land only if the land was inherited or lawfully had been owned by
a person who used to be a citizen of Georgia before. At the same time, a foreigner
was obligated to sell the land to the citizen of Georgia or/and Georgian legal
entity within the period of 6 months after obtaining the ownership of the land.
Overall, the disputed legal norm effectively restricted the property rights of the
foreigners.

The Constitutional Court clearly stated that one of the characteristics of the
human rights is their universal nature. Having human rights is not contingent
upon citizenship and equally applies to every person. The recognition of an
individual as subject of the right to property is emanated by the simple fact that
he/she is a human being, and it is not dependent on his citizenship.

The prohibition on the purchase of agricultural land by a foreigner
constitutes restriction of their rights to acquisition of property. Therefore, the
reasonable balance between private and public interests is not stricken as it goes
beyond the limits of permissible restriction of the right to property. Hence, the
Constitutional Court expanded the scope of protection of property rights by
giving it a universal character.
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Interestingly, after this case was decided, the Parliament enacted provisions
establishing similar prohibition. The only difference between those two cases
was that in the first case prohibition had been permanent while in current case
it had a temporary character. However, in both instances restrictions imposed
were general and the Court declared the norms limiting the property right of
foreigners unconstitutional since they lost an opportunity to willingly acquire
agricultural land on the free market or inherit it without losing Georgian
citizenship.

The other two cases that I am willing to discuss, demonstrates both
conformity and contradiction with the international standards. Namely, in the
tirst instance, the Constitutional Court of Georgia upheld the Practice of the

European Court of Human Rights while in the other case, it chose to ignore the
ECHR and apply the Constitution.
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The first case concerned the right to conscientious objection. According to
the legislation of Georgia, right to conscientious objection was recognized for
ordinary military service, however, law on military reserve service, did not grant
such right. The applicant challenged the norm of the law on military reserve
service before the Constitutional Court with respect to the freedom of religion,
thought, conscience and belief. The right to conscientious objection to military
service is very disputed and actual in international practice of human rights
protection. There is no homogeneous approach on this issue. It has not been a
long time since the European Court of Human Rights modified its approach.

The Constitutional Court of Georgia treated the constitution as a living
instrument and declared that the freedom of belief is an emanation of human
dignity, the right to free development of one’s personality. According to the
Court, freedom of belief is the basis of personal development and autonomy;
meanwhile, this determines the whole architecture of the community and
the quality of the democracy, since the pluralism inter alia religious pluralism
is vitally important for democratic society. Based on this reasoning, the
Constitutional Court of Georgia declared the disputed norm unconstitutional,
which in turn resulted in recognition of the right to conscientious objection.
This decision greatly reflects the standards of international human rights law
as the Constitutional Court of Georgia referred to the upgraded practice of the
European Court of Human Rights.

In the other case, the court decided on the applicant who was a prisoner
and argued that the legal provision which prohibited him the right to participate
in elections was unconstitutional. He has delivered arguments before the court
which were based on the provisions of the ECHR case-law. However, article
28 of the Georgian Constitution explicitly stated: “A citizen, who is detained
in a penitentiary institution following a conviction by a court, shall have no
right to participate in elections and referendum.” Thus, the court decided that
claimant did not have the right to participate in elections under the Constitution
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of Georgia and did not uphold the claim despite its being based on the ECHR
standards. Later, however, the Parliament repealed the Constitution and as of
now prisoners are now allowed to vote freely.

To sum up, it seems evident that both the legal framework and the case-law
of the Constitutional Court of Georgia are rather flexible and even more willing
to embrace some of the best practices of global constitutional development.
The Constitution of Georgia directly sets forth the basis for international
human rights law to be adopted, while, on the other hand, the Constitutional
Court consistently affirms that international legal standards do not contradict
the Constitution. Such a development ensures that the Georgian State meet its
international obligations and also paves the way for the greater global integration.

Now I will gladly take some of your questions.
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PRECEDENCE OF EU LEGAL ORDER
OVER NATIONAL LAW

The principle of precedence of the European Union’s law over
national law of Member States is one of the fundamental freedoms,!
which along with the principle of direct effect and immediate
applicability, define the European Union as a sui generis entity of
international law.

I. Establishing the principle of precedence
of the European Union’s law over the

The principle of EU law precedence, foreshadowed in 1962,> was

held by the Court of Justice of the European Union (CJEU) in its ruling

6/64 Costa v. ENEL on the conflict between Community law (currently,

EU law) and a posterior Italian law on nationalizing electricity. The Italian

Constitutional Court, which ruled on this law a few weeks before, applied the

dualist approach, specific to classical international law and to Italian legal order,
solving the conflict in favour of the most recent norm, i.e. national law.

! According to the ruling of the Court of Justice of the European Union in case no. 34/73 —
Variola, the principle of supremacy is a fundamental principle of communitarian legal order
(currently, of the European Union).

2 See the case 26/62, Van Gend & Loos.
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According to the ruling in case of 6/64 Costa v. ENEL: “the law stemming
from the Treaty, an independent source of law, could not, because of its special and
original nature, be overridden by domestic legal provisions, however framed, without
being deprived of its character as Community law and without the legal basis of the
Community itself being called into question”.

The reasoning of the CJEU in this case is grounded on three complementary
arguments: the direct and immediate applicability of the Union’s law, the
conferral of competences to the Union, which accordingly limits the sovereign
rights of Member States and, finally, the need to ensure an uniform application
of EU law in the whole Union.

The doctrine of precedence of the EU law as derived from the ruling Costa
vs. ENEL, being reconfirmed by the subsequent case-law is defined by four
main elements:

a. Precedence is an existential condition of the EU law. Achieving common
goals makes it necessary to have a uniform application of EU law, and
without it the concept of integration being deprived of its meaning. The
source of precedence resides in the nature itself of the common EU legal
order;

b. Precedence stems from the specific, its own, original nature of EU law
and is not tributary in any way to the constitutional law of Member
States. Therefore it cannot depend on divergent rules applicable in one or
another State.

c. The EU legal order is superior, as a whole, to domestic legal orders. Thus,
the principle of precedence applies to all legal norms of the EU, whether
emanating from primary or secondary legislation. Subsequently, EU law
has precedence over all the act of domestic legal order: administrative,
legislative, jurisdictional, or an act of constitutional nature. Thereby, the
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CJEU states that domestic constitutional provisions cannot be employed
in hindering the application of EU law, such an action being “contrary to
the system of Community law.”® Precedence is thus binding in relation
to fundamental rights as they are formulated by national constitution, as
well as in relation to principles of national constitutional structure.*

d. Finally, the principle of precedence of the EU law is not applicable only
to the EU legal order, and in relations between its institutions or between
Members States, but also in the systems of national law ("domestic prece-
dence”) and in relation to national jurisdictions.

The effects of this ruling does not reside merely in establishing the
precedence of EU law as a fact, but particularly in the way the CJEU delivered
its reasoning in relation to this principle and its consequences for the relations
between EU legal order and that of the Member States.

The CJEU notes the specific nature of the Community (currently
substituted by the European Union) as an entity created for a limited period,
endowed with its own competences, legal entity and capacity, with a capacity of
being represented internationally and, particularly, with real powers stemming
from a limitation of competences of the Member States or from a transfer of
competences of the States to the Union. Deriving from this specific, original
nature which makes the Union distinct from other classical entity of international
law, the CJEU construes that Member States chose to limit, in certain fields,
their sovereign rights and thus created a set of norms applicable both to their
nationals and to them as States.

This phenomenon of sovereignty transfer is essential in grounding the
principle of precedence and in understanding its immediate consequences.

% See the case 9/65, San Michele.
* See the ruling in case 11/70 of Internazionale Handelsgesellschaft.
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Thereby, Member States do not enjoy anymore the law-making competences in
fields where this transfer of sovereignty operates by conferring competences to
the Union. Precedence thus emerges as being consubstantial to the very nature
of Union’s law, as on it depends its uniform application.

The newly created legal order by the founding and amending treaties is
integrating into the legal order of Member States. Subsequently, the treaties
would be deprived of their effect if one admits that a domestic a posteriori
measure prevails over the law stemming from the treaties. Any other solution
would damage the uniformity of the Union’s law, as its scope of application would
vary depending on legislative options of every Member State. In other words,
such an interpretation would affect the very idea of the Union, a differentiated
application of its law in relation to each Member State leading to discrimination
based on nationality, which is prohibited by the treaties.

Precedence is working in relation to all the national norms and is binding
to all the institutions of the Member States, including to constitutional
jurisdictions, i.e. any national norm, be it of constitutional nature, should be
set aside in case of a conflict with a EU legal norm.

Therefore, according to the ruling 11/70, Internationale Hadelsgesellschaft:
“the validity of a Community measure or its effect within a Member State cannot be
affected by allegations that it runs counter to either fundamental rights as formulated
by the constitution of that State or the principles of a national constitutional
structure.”

By its ruling in C-285/98, Kreil, interpreting the Directive on the equality
of treatment between women and men, the CJEU held that it contradicted the
German domestic regulations which were excluding women, in general, from
employment in military jobs involving the use of weapons. Thereby, the CJEU
gave priority to EU law over the provisions of German Constitution (as the case
Art. 12 of the Basic Law was brought in).
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According to the ruling in the case 106/77, Simmenthal: “a national court
which is called upon, within the limits of its jurisdiction, to apply provisions of
Community law is under a duty to give full effect to those provisions, if necessary
refusing of its own motion to apply any conflicting provision of national legislation,
even if adopted subsequently, and it is not necessary for the court to request or
await the prior setting aside of such provision by legislative or other constitutional
means.”

Additionally, “in accordance with the principle of the precedence of Community
law, the relationship between provisions of the Treaty and directly applicable measures
of the institutions on the one hand and the national law of the Member States on the
other is such that those provisions and measures not only by their entry into force
render automatically inapplicable any conflicting provision of current national law
but — in so far as they are an integral part of, and take precedence in, the legal order
applicable in the territory of each of the Member States — also preclude the valid
adoption of new national legislative measures to the extent to which they would be
incompatible with Community provisions.”

According to the principle of loyal cooperation with EU institutions
(Art. 4 of the Treaty on the functioning of the EU), Member States have the
duty to set aside the national norm conflicting with the EU law or to render it
inapplicable, as may be the case.® This is a binding obligation for all national
institutions, including local or regional authorities,® particularly for the national
judge.” Thus, in the case of Simmenthal, the CJEU held that the national judge
is under the duty to render inapplicable national law conflicting with EU law. In
a subsequent case, the CJEU goes further by making it binding for the British
judge, even presuming that national law expressly prohibits it, to suspend the

5 See the ruling in the case 104/86, Commission vs Italy.
¢ See the ruling the case 103/88, Fratelli Costanzo c./ Commune di Milano.
7 See the above cited Simmenthal case.
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application of national legislation which was discussed as being incompatible
with the EU law.*

I would note that while in classical international law, international
jurisdiction confers on the State, the CJEU directly imposes on the national
judge, as a common law judge of EU law, the obligation to ensure that precedence
is observed, thus removing when necessary the obstacles of procedural nature
imposed by domestic law, be it of constitutional nature.

In concreto, the conflict between an EU provision and a national one is
systematically solved by the CJEU in favour of EU law, as follows:

Applying EU law is not conditioned by formally setting aside a conflicting
national provision: even if repealing, which makes the incompatible text fade
from national law, seems to be useful and even binding, for reasons related
to ensuring legal certainty,’ it is considered by the CJEU a formality, without
proper effects. The inapplicability of a national provision is not subordinated
to it being preliminarily repealed and it is imposed immediately to national
authorities.

The EU law, with or without direct effect, may be called upon by
individuals before the national judge, who is under the duty to take into
consideration the EU law when delivering his ruling. Thus, the national judge
is bound to interpret the national law in compliance with the EU law, and if
it may be the case, to hold inapplicable the conflicting national provision."
Additionally, as seen in the cases 6/90 and 9/90, Francovich and Bonifaci: “a
State must be liable for loss and damage caused to individuals as a result of breaches
of Community law.” The obligation to provide reparations for the damage in

8 See the ruling in the case 213/89, Factortame I.
° See the ruling in the case 167/73, Commission vs France.
10 See the ruling in the case 157/86, Murphy.
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such cases is applicable whether the discussed provision enjoys direct effect or
not."

II. Applying the principle of precedence of the EU law

I1.1 The view of the national Constitutional Courts

Till now, there have been noted two general trends in the case-law of natio-
nal Constitutional Courts:

— the first trend, relevant for beginning of the dialogue between the Court
of Luxemburg and national constitutional jurisdictions (1960-1970), when
national courts were opposing resistance based on the need to ensure the
protection fundamental rights, a field where the EU law was considered to
have deficiencies at the time;

— the second trend follows the entry into force of the Treaty of Maastricht
(1992-2000), when there is emphasized a delimitation between competen-
ces allocated to the EU and the protection of national sovereignty.

As far as these trends are concerned, the EU Court has systematically ruled
in favour of total and unconditioned precedence on the entire EU law over the
whole set of national legal provisions. The rulings of the German and Italian
courts of 1970s fit this trend.

In its ruling of 1974, Internationale Handelsgesellsghaft (Solange I) BVerfGE
271 (1974) - the Federal Constitutional Court of Germany is considered to
be competent to control the compliance of Community law with fundamental
rights provided for by the Constitution, as long as Community law does not

""" See the rulings in the cases C-46/93 si C-48/93, Brasserie du pecheur and Factortame III
and C-334/92, Wagner Miret.

198




“Constitutional identity and globalization: unity in diversity”

ensure a level of protection of fundamental rights equal to that ensured by the
German Constitution. The Court also held that the guarantees of fundamental
rights ensured by the Constitution have precedence over Community law, on
the German territory.

A similar reasoning was delivered by the Italian Constitutional Court in
its decisions Granital and Frontini (Decision no. 183 of 27.12.1973). Thus, in
Granital” the Constitutional Court accepted that EU provisional with direct
effect have precedence over national law and have to be applied by the national
judge with no regard to the moment (prior or following the EU provision) of
their passing. One should note that this is about a limited acceptance of EU law
precedence. According to the Constitutional Court, the limit imposed to accep-
ting precedence refers to a potential transgression of fundamental values of the
Constitution, such as protecting fundamental rights and democratic principles.
In other words, it appears that based on this case-law EU provisions may deroga-
te from national Constitution as long as it does not affect fundamental values of
the national constitutional system in its entirety.

As a reaction to these standings of the German and Italian Constitutional
Courts, the CJEU referred to fundamental rights, for the first time, in its ruling

in Stauder 29/69 and, more explicit in 11/70 - Internationale Handelsgesel-

Ischaft, holding that these rights are a part of general principles of law, their
observance being guaranteed by the CJEU itself and defending these rights,
inspired from common constitutional traditions of the Member States, has to be
ensured within the structure and goals of the Community.

As with regards to the second trend, in its ruling Maastricht (Decision
BVerfGE 89 155 (1993), the Constitutional Court of Germany found that
the provisions emanating from a public authority specific to a supranational
organisation, distinct from the state power of Member States, they can also affect

2 The Decision SpA Granital vs Amministrazione delle Finanze, no. 170 of 8 July 1984.
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individuals who are under the protection of fundamental rights in Germany.
Thereby, such provisions affect the guarantees ensured by the Basic Law, as
well as the tasks of the Federal Constitutional Court, and not only in relation
with German authorities. The Constitutional Court declared itself competent
to render inapplicable on the German territory a provision of the secondary
Community law which is not covered by the Treaty or which is incompatible
with the German Basic Law, without repealing at the Community level. Thereby
it is admitted that the CJEU itself to breach Community law in case it would not
sanction the abuse of office of Community institutions.

According to the Federal Constitutional Court, lacking a European demos,
the precedence of Community law only operates within the competences
expressly assigned by Member States to the Community by the Treaty. In other
words, the people of Member States, represented by national parliaments are
the source of legitimacy of Community law. In conclusion, the European Union
does not have a general competence (Kompetenz Kompetenz) and constitutional
provisions remain to be the supreme norm of the internal legal order, considering
that Member States are the only ones competent to decide on reviewing the
treaties.

In its Decisions of 1992 (92 308 DC") and particularly that of 1997 (97-
394 DC) the Constitutional Council of France made it clear that the essential
conditions on exercising national sovereignty impose limits to the application
(thus, to the precedence) of the Community law. According to the Decision of
10 June 2004 no. 2004-496 of the Constitutional Council, the obligation to
respect the EU law derives from the Art. 88-1 of the Constitution. Grounded
on this constitutional provision, the national legislator is compelled to respect
Community law when transposing a directive. It is not therefore the duty of a

Y Decision of the Constititional Council of France on the Treaty on European Union of 9
April 1992 signed at Maastricht.
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constitutional court to review the constitutionality of the national law which is
to be transposed.

The Constitutional Council of France held that the principle pacta sunt
servanda, as a legal basis for the application of Community law, does not itself
have an effect on the hierarchy of international and domestic provisions in
relation to legal order. In the same spirit, neither the Court of Cassation nor
the State Council accept the precedence of Community law over the bloc of
constitutionality. According to the case-law of the Constitutional Council of
France, the relationship between EU law and national law of Member States
would reside in a partition of sovereignty depending on the distinct conferral
of competences — a provision has precedence over another one depending on
whether the competence is or not exclusive in a field or another.

L R
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I1.2. The view of the CJEU in relation to the case-law
of national Constitutional Courts

The answer given by the CJEU to this series of rulings of the national
Constitutional Courts remains loyal to its established case-law. In its ruling in
the case 314/85 - Foto Frost, the CJEU reiterated the principle according to
which it is solely competent to pronounce itself on the validity of EU institutions
acts, in line with the need of uniform application of the EU law, an exigency
which is imposed with a special force when there is in discussion an act of the
EU.

In the light of the case-law called upon in this article, in relation to the
views of the national Constitutional Courts, we can assert that in practice we
are witnessing a compromise between the competences of the EU judge and
those of the national judge. Therefore, the case-law of the CJEU will always have
primacy and will enjoy the presumption of authentic interpretation of EU law.
Constitutional Courts, on the other side, will maintain a residual competence,
which will only be activated in exceptional cases, when there would be in danger
the fundamental principles of national constitutional order or the conferral of
competences between the EU and its Member States.

The advantage of such a conclusion is that it takes into consideration the
specific, its own nature of the EU law, as well as the constitutional traditions of
Member States, that make up the common heritage of European values.

As with regards to the legal order of the Republic of Moldova, following
the signature of the Association Agreement with the European Union, along
with the beginning of negotiations on joining the EU, the country will have to
gradually integrate parts of European legislation. Subsequently, to the extent to
which the european orientation of the Republic of Moldova will be continued,
the EU legal order will gradually obtain precedence over its domestic legal order.
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This process will be complete to the extent to which the Republic of Moldova
will become a Member State of the European Union. Subsequently, all the
institutions, including the Constitutional Court through its case-law will be
bound to take into consideration the legal order of the EU.
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PRESENTATION ON THE 3% CONGRESS OF THE WCCJ

On behalf of the Constitutional Court of Korea and myself, I
would like to express my congratulations on the 20th anniversary of
the Constitution of the Republic of Moldova. I would also like to thank
the Constitutional Court of Moldova for giving me this opportunity to
say a few words about the 3rd Congress of the World Conference on
Constitutional Justice.

The Constitutional Court of Korea will host the 3rd Congress of the
World Conference on Constitutional Justice in Seoul from September
28 to October 1. It will be a four-day event addressing the topic of

Congress has been extended not just to member courts of the World

Conference, but also to non-member institutions and international
organizations in the field of constitutional justice. The leaders of constitutional
courts, supreme courts, and constitutional councils, as well as international
organizations from almost 100 countries are scheduled to attend the event.

Participants are expected to share experiences and wisdom about
“Constitutional Justice and Social Integration” and propose solutions for social
integration. The Republic of Korea has achieved surprisingly rapid growth,
producing in the process, many causes of conflicts that are yet to be resolved.
The Korean Constitutional Court has been playing an important role in
mediating such conflicts and achieving social integration. Division and conflict,
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however, is witnessed not just in Korea but in other parts of the world as well, so
the topic, I believe, is very timely for all of us.

Let me briefly go over the program of the four-day Congress. On the first
day, September 28, the regional and linguistic groups of constitutional courts
will hold their respective meetings. There will also be a meeting of the Bureau
of the World Conference. And lastly, the welcome reception will be held at The
Shilla Seoul, which is also the venue of the Congress.

On day 2, September 29, the two-day plenary sessions will take place
following the opening ceremony. The first session will address the sub-topic of
“Challenges of Social Integration in a Globalized World,” and the second session
will be about “International Standards for Social Integration.” The official dinner
will be held at a place where participants will be able to taste and experience the
beauty of Korean culture.

On the third day, September 30, there will be three more sessions, the topics
of which will be “Constitutional Instruments Enhancing/Dealing with/for

» o«

Social Integration,” “The Role of Constitutional Justice in Social Integration,”
and “Independence of Constitutional Courts-Stocktaking.” These sessions will
be followed by a general discussion and the closing ceremony. The farewell
dinner will be held at the National Museum of Korea, which boasts a collection
of more than 300,000 national treasures.

For the last day, October 1, we are preparing various kinds of cultural
programs. We are also preparing a spouse program for the first two days as well.

The statute of the World Conference on Constitutional Justice was
adopted in May 2011 and entered into force in September the same year. In the
beginning, only 30 constitutional courts, supreme courts, and constitutional
councils joined the World Conference as members, but membership has grown
dramatically within three years to 90 countries. In addition to enlargement of
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membership, member courts have engaged in active cooperation, and the World
Conference has now become a body that brings together leaders in the area of
constitutional justice. I personally hope that the upcoming 3rd Congress will
give more impetus to the development of the World Conference.

Once again, I congratulate Moldova on its 20th anniversary of the Constitu-
tion. Thank you for your attention.
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KOHCTUTYUMOHHAA MOEHTNYHOCTb
N TIOBAJIM3ALNA: EANHCTBO
B PASHOOOBPA3NM

CuuTtato AAsL ce6sl BBICOKOI 4eCThIO U YAOBOABCTBHEM Y4acTBO-
BaTb oT umeHu KoucTurynuonuoro cypa Pecnybamxu Boarapuu
B 3TOM TOP>KECTBEHHON CeCCHH U MeXAyHAPOAHOHN KOHpepeHIIHH,
nocssmeHHo# 20-aetuio co AHs npuHATHsS KoncTuTynmnu Pecmy-
6AKU MOAAOBBL.

B xonne XVIII Beka B npunsrToit Bo Opannuu Aekaapanuu o

IIpaBax Y€AOBEKA U I'pa’XAaHHMHA OTMEYAETCs, YTO B 06H1€CTB€, B KO-

Mpod. Aumuntp Tokywes

[Mpencepatens KoHCTW- .
TYUMOHHOTO Cyga, Bonrapys  PA3A€AEHHE BAACTeH, «He NMeeT KOHCTUTYIHH> (CT. 16). Co3pal-

TOpOM HE obecreyena TapaHTHUS IIPpaB I'Pa’KAaH M HE YCTAHOBAEHO

Hole B XIX n XX Bekax HaIlMOHaAbHBIE TOCYAAPCTBA aMbaeMaTHde-
CKHM CBSI3aHBI ¢ KOHCTUTYLHeN. Kaxcpass KOHCTUTYILIUS HCIIBITHIBAET
BAHMSIHHME BOCIIPHHATON GOPMBI TOCYAAPCTBA M TOCYAAPCTBEHHOIO yIIPaBACHUS, CTEIIEHH
PasBUTHUS KOHKPETHOrO OOIIeCTBA, HAHOHAABHON UCTOPUU M IOAUTUYECKON TPAAULIUU.
IIpeAMeTOM KaXXAON KOHCTUTYLIMH SBASIETCS OO IIOAUTUYIECKON IIOPSIAOK, YTO CBsI3a-
HO C CO3AAQHHEM U IOAAEpIKAaHHeM HaIJMOHAaABHOTO M FOCYAAPCTBEHHOrO epmHCTBA. Ha-
I[OHAABHAS] KOHCTUTYIL{UsI — CHMBOA HAIJHUOHAABHOM CBOOOABL M TOCYAAPCTBEHHOI He3a-
BUCHUMOCTH, OHAa IIPHAAET ACTUTUMHOCTH CAaMOMY rocypapcTBy. KoHcTHTYyMS - pemenue
0 crocobe u GpopMe CyLIeCTBOBAHUSI IOAUTHYECKOTO EAUHCTBA HALIMOHAABHOIO COObIe-
crBa. Kaxcpas xoHcTUTYynUS - QUKCHpPOBaHUE TOrO, YTO AOCTUIHYTO Ha OIpeAeAeHHOM
HCTOPHYECKOM JTalle PasBUTHsSI OOL[eCTBA, OHAa OTPA’kaeT U 3aKPemAsieT B 3aKOHOAA-
TEABHOM IIOPSIAKE HCTOPUYECKHe 3aBOEBAaHUS. JTO MO3BOASET BHIACAHTD OAHY M3 POAeH
KOHCTUTYLHU — ee cmamuyeckyw $ynkyuto. KoHCTUTY U 0becIednBaeT TaKOe COCTOS-

HHe 00mecTBa, KOTOPOe MOXHO OXApPAKTEPHU30BATh KAK CTAOMABHOE M rapaHTHpYyIOIlee
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HOPMaAbHOE CyIeCTBOBAHME IIPABOBBIX M COLIMAABHBIX CyOBEKTOB, CIIOCOOCTByIOIIee
UX Pa3BUTHIO B 6AArONpHUSTHBIX YCAOBHSIX. OAHAKO, y KOHCTUTYLIMH, NIMEETCS U APyTas
QYHKIUSA, KOTOPYIO MOKHO ONPEAEAHTDb KakK dunamuueckyro. OHA peaAH3yeTcs Kak ABH-
XKyIIasi CUAA Pa3BUTH OOI[eCTBa, KAK CHAA COBepIIeHCTBOBAaHM obmecTBa. Ilonnmanue
KOHCTUTYIIMU KaK COCTOSIHUS TOCYAAPCTBEHHOTO M 06L[eCTBEHHOTO YCTPOMCTBA OIpeAe-
ASIeT ee 3HAYEHHE AASI XKHM3HU 0OIecTBAa U OTAGABHBIX AHI. Koraa MexaAy HopMaMu KOH-
CTUTYLIMH M COCTOSIHUEM O0IIeCTBEHHBIX OTHONIEHU I HeT COrAACOBAHHOCTH, BO3HHKAIOT
IPOTHUBOPEYHS, KOTOPbIE OTPaXKAIOTCSA HETATHBHO U HAa CAMOW KOHCTHTYIL[HH.

KoncTuTynust Qukcupyer HanboAee CyljecTBeHHble (QYHKIIMHM TOCYAAPCTBA H, B
9aCTHOCTH, Te, KOTOpPble HAIIPaBAEHBI Ha OOeCIeYeHHe ero TEPPUTOPUAABHON LIEAOCTH,
IoAAepKaHMe 00I[eCTBEHHOIO IMOPSAKA U 3aIMTy HAaljMOHAAbHOM GesomacHocru. Cyum-
HOCTb KOHCTHTYI[UM COCTOUT B KOHCTUTYHPOBAaHUH, ACTUTUMHUPOBAHMH M OPTaHU3ALMH
nyOAMYHOM BAACTH M ee OrPaHMYEHHM [0 OTHOWIEHHIO K rpaxxpaHam. HarmonaapHas
HAGHTHYHOCTD BKAIOYAET U KOHCTUTYIIMOHHYIO HAEHTUYHOCTh FOCYAAPCTBA, HPHUCYINYIO
€ro OCHOBHBIM MOAUTHYECKHM M KOHCTHUTYIIHOHHBIM CTPYKTypaM. YBajkeHHe KOHCTHUTY-
IIMOHHOM HASHTHYHOCTH KAXKAOTO FOCYAAPCTBA HMeeT 0coboe 3HAUeHUe, He3ABUCUMO OT
TOTO, YTO KOHCTUTYLIMOHHBIE MHCTUTYIIUHU CXOAHbIE, CPOAHbIE M COIIOCTaBHUMBIE, AdXKe
KOTAQ CO3AAHBI B PAa3AUYHBIX TOCYAAPCTBAX

CeropHs Ha CTapoM KOHTHMHEHTE CO3AAETCS HOBAasS KOHCTHTYIIMOHHAs HMACHTHY-
HOCTb, Ha KOTOPOM CTPOUTCS M MPUHAAAEKHOCTb K EBpomnelickoMy coo3y. 9Ta HAEHTHY-
HOCTb GOPMHUPYeTCsl U3 IIeHHOCTEN CBOOOADBI, AEMOKPATHH, IIPaB YeAOBEKA H OCHOBHBIX
CBO6OA, IPaBOBOIO rOCYAAPCTBa.

EBpormeiickuil COl03 yBaXkaeT PaBeHCTBO CTPAH-IAEHOB. AefCTBHTEAbBHOE COOAIOAE-
HHe KOHCTHTYLJUOHHOM HACHTHYHOCTH TOCYAAPCTB-YACHOB SIBASIETCS 0053aT€ABCTBOM
EBporefickoro corsa. ITo ero 00s3aTeAbCTBO BOSHUKAET y)Ke C MOMEHTA ero CO3AAHUS.

PasHooOpa3ue B eAMHCTBE, CBOOOAA B MOPSIAKE>» — BOT AO3YHI, II0A KOTOPBIM MBI,
6oarapsl, B 70-e roast XIX B. AOOMANCH CBOEIT I}epKOBHO-HAIIOHAABHOM CBOOOADI B IIpe-
aeaax OcMaHCKOHM UMIEPUH.

BeposTHO SIBASIETCSI CAYYaMHOCTDIO, 4, MOXKET OBITH, M HET, TO, YTO 4ACTh ITOTO AO-
3yHra BXOAUT B AeBU3 EBpomerickoro cowsa. «EAMHCTBO B MHOroo6pasuu>» MO3BOASIET
BUAeTh EBpomy Kak KOHTUHEHT C MHOECTBOM Pa3AMYHBIX TPAAUIIMH U A3bIKOB, ABAS-

€TCs BbIpa)X€HHEM HAEH, YTO eBpOHeﬁHbI 06’bEAI/IHI/IAI/ICb B COI03, 4TO6BI pa6OTaTb Ha
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[I0AB3Y MUpa U 6AArOCOCTOSIHUSI, 06OraIasich B TO K& BPEMs AYXOBHO MHOXXECTBOM Cy-
MeCTBYIOUMX Ha KOHTHMHEHTEe Pa3AUYHBIX KYABTYP, TPAAUIIUN U SA3bIKOB. «EAMHCTBO B
MHOroo0pasuu> MMoKasbiBaeT, 4T0 EBpoIma - 9T0 KOHTHHEHT, KOTOPHIH 00AaA2eT MHOXe-
CTBOM pa3AMYMIl, HO U TO )Xe BpeMs KOHTUHEHT, Ha KOTOPOM Pa3AHYHbIE HAPOABI pa3ae-
ASIOT 00IHe IleHHOCTH.

Ceropnst Peciybauxa Boarapust siBasteTcs moaHompaBHBIM YaeHOM EBpomeiickoro
coro3a. Mos cTpaHa uMeeT CBOU eBpOIeiCKYe IIPaBa U CBOM OTBETCTBEHHOCTHU B IIOBECT-
ke AHst EBpomsr. M K caMBIM Ba)KHBIM M3 HMX OTHOCHUTCSI CO3AQHHE OOIIeeBpOIeCcKOi
HAEHTHUYHOCTU — OCHOBAaHHOM, pa3yMeeTcs, Ha TOPAOCTH U CaMOYYBCTBUU OTAEABHBIX
HAaIlM¥ ¥ Pa3BUTUH UX UACHTHYHOCTH.

Espomnensanus HallMOHAABHBIX KOHCTHTYLHH ITyTeM BKAIOYEHHS B HUX IIOAOXEHHH,
cBA3aHHBIX ¢ yyactueM B EC, oTpakaer cymecTByomee cMellaHHOE IIOAOKeHHUe. 3a HC-
KAIOYEeHHEM HEeKOTOPBIX CreluPUYecKHX acCleKTOB, eBPONeHCKUN KOHCTUTYIIMOHAAM3M

HE 3aTparuBaeT CYyIIECTBEHHO KOHCTI/ITYHHIX TOCYyAQpCTB-1YA€HOB. EBPOHQI/IBEILII/ISI Ha-
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IJMOHAABHBIX KOHCTUTYLIMHI IIPOUCXOAUT MOCTENIEHHO B XOA€ co3upaaHusA EBpombl, HO He
MPUBOAUT K M3MeHeHUAM cucteM. McTopus eBpomeiickoro KOHCTUTYLIMOHAAM3MA pac-
KpbIBaeT ONPeACACHHbIE MMIEPATHBBI, ABASIONIMECS BHI30BOM IO OTHOIIEHMIO K HaIlMO-
HAABHBIM KOHCTHTYLUsIM. K HUM AOGAaBASIIOTCS M Te, KOTOpPbIe IIPOUCTEKAIOT U3 HAIIHO-
HAaABHOM CIeIUPUKH.

TakuM OCHOBHBIM HMIIEpaTHBOM, CBSI3aHHBIM C yuactueM B EC, siBAsieTcst mpeamu-
CaHUe IIO3BOAUTH U OOeCIIednTd mepepady KomiereHnuit Espomeiickomy corosy. MosxHo
yKa3aTb U Ha 00sI3aT€ABCTBO T'OCYAAPCTB-YA€HOB IIPU3HABATH IIOAUTHYECKHE [IPABa €B-
poOmneNcKHUX IPakAaH, KOTOpbIe He MPOXUBAIOT B TOCYAAPCTBE, UYbH TPa’KAAHAMU OHH SB-
ASIIOTCS. DTU IPasKAQHE AOAKHBI HMETh BO3MOXHOCTb U36MpaTh U ObITh U3OPAHHBIMY B
rOCYyAQpCTBe NMPOXKHMBAHUS, YTO CTABUT I€peA HAIMOHAABHOM H36HpaTeAbH0171 CUCTEMOM
TpebOBaHIe YIUTHIBATH ITO IPABO.

TocyaapcrBa-uaeHsl EBpomeiickoro corwsa 06s3aHBI TaK)Xe IIPUHUMATh HEOOXOAU-
Mble aKThl AASI BHIIIOAHEHHs IIOAOXKEHHI IpaBa EBpomeiickoro cowsa, u, ecau Heobxo-
AYMIMO, BHOCUTDb COOTBETCTBYIOIIME M3MEHEHH S B HAIJUOHAAbBHBIe HOpMbL. OHM, KOHEYHO,
AOAXKHBI BO3AEPXKHBATHCSI OT IPUHSATHUS AKTOB, IPOTHBOPEYAIINX HOPMaM COObIecTBa.

AericTBUTeAPHOE COOAIOAEHVE KOHCTHTYLMOHHON UAEHTHYHOCTU I'OCYAAPCTB-YA€-
HOB 00s13aTeAbHO AAsl EBpormeiickoro corwsa. YBakeHre HAIlMOHAABHON MAEHTUYHOCTH
rOCYAQPCTB, B TOM YHCAe €€ KOHCTUTYIJHOHHOTO HM3MepeHHsi — TpeOOBaHHe, KOTOpPOe
IPOMCTEKAeT U3 YIPEAUTEABHBIX AOTOBOPOB. KOHCTUTYIIMOHHYIO HACHTHYHOCTD MOXHO
BBHIABUHYTb M KaK CAMOCTOATEAbHOE 3aKOHHOE€ OCHOBaHME AAS ACPOTallMU IOAOXEHHH
npaBa EBpomneiickoro coosa. CoxpaHeHHe HAIIHOHAABHON KOHCTUTYIIMOHHON MAEHTHUY-
HOCTH MOJXET IO3BOAUTH T'OCYAAPCTBY-YA€HY Pa3BUTh B ONPEACACHHBIX I'PAHUIIAX CBOE
BHAEHME B OTHOLIEHHH 3aKOHHOTO WMHTEpeca, OIMPABABIBAION[ET0 KaKOe-AMOO Ipersr-
CTBUE IlepeA HeKOTOPHIMY OCHOBHBIMU CBOGOAAMIL.

CeroapHst 6oAbllie 4eM BCErAd, B IIOCTOSHHO MEHSIONUIEMCS TIAOOAAM3HPOBAHHOM
Mmupe, nepep crpanamu EBpomsl, u EBponoil kKak KOHTHHEHTOM, BCTAIOT ucnbTaHus. ['ao-
OaAn3anysi 9KOHOMUKH, AeMorpaduyeckre IepeMeHbl, H3MEHEHNEe KAMMATA, CHAOXXeHIe
9Hepruel, HOBble YIpO3bl HE30MaCHOCTU — BCe 9TO BBI3OBBL, KOTOphle EBpoma poaxHa
npeoaoseTh B 21 Beke. EBponerickre rocyAapcTBa He B COCTOSIHUM B OTA@ABHOCTH CIIpa-

BUTHCSI C TPAHCIPAHUYIHBIM XaPaKTEPOM 3THUX M APYTHX IOAOOHBIX TpobaeM. Ob6bepHeH-
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Has EBpoma pA0AXKHA MPOTHUBOCTOATD HAaBA3bIBAHUIO BHEEBPOIEHCKUX KOHCTUTYIIMOHHBIX
MOAeAefI) 06’bHBAHeMbIX yHI/IKaAI)HbIMI/I HAU YHI/IBepcaAbHI)IMI/I.

EBpona CTOUT HBIHE IepeA CAOKHOM MHOTOIIAACTOBOM np06AeM0171. OHa AOAXHA CO-
XPaHHUTbBCS He TOABKO Kak EBpoma Hanuii, Ho u xak EBpoma KyApTyp, B caMOM IIHMPOKOM
CMBICA€ 3TOTO IOHATHSA, B TOM YHCAEe CO CBOMMU HAIIMOHAABHBIMU KOHCTUTYIIMOHHBIMH
HAEHTHYHOCTAMHU. S 103BOAIO cefe BbIPA3UTh MHEHUE, YTO YCTAHOBAEHHE EAMHOM obue-
€BPOIIEHCKON KYABTYPH M OOINeeBpPOIENCKON KOHCTUTYIIMOHHON MAEHTHYHOCTH, OAHU-
HAKOBBIX CTAHAAPTOB U BCEOOMIMX [[eHHOCTEH AASI AIOA€H MAABIX M OOABIINX, HOraThIX U
OeAHBIX CTPaH — BeCbMa COMHUTEABHO. TaM rae HeT Pa3AMYMil, FOBOPUTH O LEHHOCTSX
coobuecTBa HeAb3st. HanlmoHaAbHASI U KYABTYPHAsI HAEHTUYHOCTb He AOAKHA 06e3AnIn-
BaTbCs B Iporecce raobaanszanuu. YTobsl COXPAHUTD €BPOINENCKYI0 KOHCTUTYILIMOHHYIO
HMACHTHYHOCTD, KaK 3HAYMMBIN MOAUTHYECKHUI (PaKT, CAEAYeT COXPAHHUTb HAIIHOHAAbHbIE
KOHCTUTYIIMH, KOTOpPble BOCIIPOM3BOAST yTBEpPXKACHHBbIE eBpOIefcKHe KOHCTHUTYIIHOH-
Hble L[eHHOCTH, U HUKOMM 06pa3oM He IPOTUBOPEYAT UM, CIIOCOOCTBOBATH UX PA3BUTHIO
U ofboraueHn0 Ha 60Aee BBICOKOM 00IeM M AdKe HaAHAIIMOHAABHOM YPOBHE B €AMHOM
CTpeMAeHHH (OPMHPOBATh €BPOIEHCKYI0 KOHCTHTYLHOHHYIO LMBHAM3anuio. EBporma
CTPOUTCS. Ha MHOrOOOpa3uu, KOTOpPOe HYXXHO COXPAHUTH, U B 9TOM €€ IIPEeHMYILIeCTBO
nepep raobasusanueri. I103B0oAbTE 3aBepUINTD CBOE BBICTYIIAEHUE CAOBAMU AOCTOMHOIO
npeacraBuTeAs OpaHIuu, ABaXXAB IpeacepaTeas Epponeiickoit komuccuu Xaka Aeao-
pa: «Hamu coBpeMeHHMKH UCIBITBIBAIOT YYBCTBO TOAOBOKPY>KEHU I, Pa3phIBASICh MEXAY
IpoLleccOM rA0GaAU3ANHY, IPOSBACHHS] KOTOPOrO OHU HAOAIOAQIOT U 3a4aCTYIO IOAAEP-
JKMBAIOT, U MIOMCKAMH CBOMX KOPHEH, OIOPhI B IPOIIAOM, IPUHAAAECKHOCTUA K TOMY UAH
HHOMY COOOIeCTBY .
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POJTb KOHCTUTYLUMOHHOTO MPABOCYLNA
B 3ALMTE LIEHHOCTEW MPABOBOIO rOCYOAPCTBA

IIpesxxpe Bcero, Xouy BBIPasHTh HAATOAAPHOCTH 32 IPHUTAAIIEHHE IIPUHSTD
yuactue B pabore MexxayHapoAHO! KoH$epeHuny U oT uMeHu cyaeit Koncru-
TynuoHHoro Cyaa YKpauHbI O3APaBUTh yBa)kaeMbIX OPraHU3aTOPOB 3TOro $o-
pyMa c 20-it ropoBmunost npunstus Koucrurynuu Pecriy6anku Moaposa!

TeMa 3aIUTHI IIeHHOCTEHN IIPABOBOIO FOCYAAPCTBA U POAU KOHCTUTYIIHOH-
HOTO IIPAaBOCYAUS. B 9TOM BOIIPOCE, BHIHECEHHAsl AASL OOCYXXAEHUs Ha KOH(e-

peHIu, 6e3yCAOBHO, SIBASIETCS BAXKHOM M AKTYaABHOM.

I/IAeH IIPaBOBOTO roCypapCcTBa MMEET AAUTEADPHYIO MCTOPDHIO M 3aHHMaeT

I-H tOpuin baynuh,
[pencepatens KoHcTW-
TyumorHoro Cyga YKpauHbl

Ba)KHOE MeCTO B MOAHUTHYECKHX YYEHHUSX IPOMAOTO. MBICAD O rOCIIOACTBE 3a-
KOHA B )XU3HH HapoAa, obIjecTBa, FOCYAAPCTBA POAUAACH KaK IPOTHBOBEC Ca-
MOBAACTHIO M IIPOM3BOAY AMYHOCTH npaBuTess. Eme ITaaron mucaa: «f Buxy
OAH3KYIO THOEADb TOrO FOCYAAPCTBA, TAE 3AKOH He UMeeT CHADBI M HAXOAUTCS IIOA
4peii-An60 BaacTbio. TaM e, TAe 3aKOH — BAAABIKA HAA IIPABUTEASIMH, & OHU — €ro palsl,
sL yCMaTpHBAIO CIIACEHHE FOCYAAPCTBA U BCe OAara, KaKme TOABKO MOI'YT AApOBATh IOCY-
AapcTBaM 6orus.

ITosxxe B Tpyaax Monreckbe, Kapaa Beaskepra, Pobepra ¢porn Moas JKan-Kaka
Pycco. BoabTepa u Apyrux ¢uaocodoB M MpaBOBEAOB, IIEHHOCTHbIA CMBICA HAEH IIPABO-
BOTO TOCYAApCTBA OBIA BBIpaXKEH B KOHI[ENIJUH CYBEPEHHOCTH HAPOAA KAK MCTOYHHKA
BAACTH, TAPAaHTHPOBAHHOCTH €ro CBOOOADI, MOAYMHEHHH rocypapcTBa obmecTsy. ITaBea
Hosropoaries, aHaAU3UPYs HPUPOAY TPABOBOTO TOCYAAPCTBA, MOAYEPKUBAA, UTO OHA OC-
HOBaHA Ha CBOOOAE U IpaBax YeAOBeKd, I MMEHHO B 9TOM KaueCTBe FOCYAAPCTBO COXpa-
HHAO IIPAaKTHYECKYIO [IeHHOCTh HEOOXOAUMOI U 1jeAeCOOOPA3HON OpraHU3aIMH, OKa3bl-

BalOIeH YeAOBeIeCTBY dAeMEHTAapHbIE, HO He3aMEHUMbIE YCAYTH.
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CymecTByeT HECKOABKO OIIPeAeAeHHH IIPABOBOTO TOCYAAPCTBA, OAHAKO IIPH pas-
AWYHBIX KOHKPETHBIX CTPYKTYPHBIX 9A€MEHTaX, BKAIOUEHHBIX B 9TU OIpPeAeAeHUsI, Heu3-
MEHHBIM BBICTYIIAe€T CBOOOAQ AUYHOCTH, OOBEKTUBHPOBAHHAS B CHCTEME ee HEOTbeMAe-
MBIX npaB. K aTOMy rAaBHOMY, OIlpeAeAsOeMy 9AeMEHTY IPHBEA MHOTOBEKOBOM ITOMCK
HOPMaABHBIX OTHOIIEHHH MeXAY AMYHOCTBIO U T'OCYAAPCTBOM, KOTOpOe B CBOEH IepBo-
HAYaABHOM CYIJHOCTH «HAaBHCAO» HaA MHAUBUAOM, IIOAABASIAO €T0, OTPAHUYHBAAO €ro
cBOOOAY, HaBsI3bIBAsI €My CTAHAAPTDI IIOBEAEHHSI, YAOOHBIE, IIPEXKAE BCETro, TOCYAAPCTBY.

OcHoBOImOAAraOIMUMU IPUHITUIAME COBPEMEHHOTO IIPABOBOTO T'OCYAAPCTBA SBAS-
I0TCS, II0 MEHbIIeH Mepe, CAeAYIoIHe:

1) BepXOBEHCTBO IPABOBOTO 3aKOHA, er0 FOCIIOACTBO BO BCeX cdepax 0bmecTBeHHOM

KU3HY;

2) peaAbHOCTD TIPaB U CBO6OA TPaskAQH;

3) B3aMMHasl OTBETCTBEHHOCTb TOCYAQPCTBA U AUYHOCTH;

4) paspeAeHuUe BAACTell Ha 3aKOHOAATEABHYIO, HCTIOAHUTEABHYIO U CYAEOHYIO;

S) Haanuue apPeKTUBHBIX POPM KOHTPOAS M HAA30PA 32 OCYIIeCTBACHHEM 3aKOHOB.

OaHako OBIAO OBl HEIIPAaBHABHO CIMTATH [IPABOBBIM AI00OE TOCYAAPCTBO AHIIb HA TOM
OCHOBAHUY, YTO B HEM €CTh [IPABO U 3aKOH, HOO CAMU 3aKOHBL MOT'YT OBITH Pa3HBIMHL.

IToaToMy Ba>kHO OOO3HAYHTD KPUTEPHH, ITO3BOASIOIINE OMPEAEASTh CTElEeHb Ae-
MOKPAaTUYHOCTH 3aKOHOB, AeHCTBYIOUIMX B TOW MAM MHON cTpaHe. K TakoBbIM, mpexae
BCEro, CAeAyeT OTHeCTH ObljedeA0BeYeCKHUe [IeHHOCTH, KOTOPbIE IOAOXKEHBI B OCHOBY AO-
KyMEHTOB, IPHHSITHIX MUPOBBIM COOOIIEeCTBOM.

OCHOBHBIM OPUEHTHPOM B 9TOM HAIPaBA€HHH sBAsieTCs «Bceobmas aexaapanust
npaB yeaoBeKka», npuHsTas ['enepaapHoit Accambaeeit OOH 10 aexabps 1948 ropa u
KOTOpasi IPOBO3TAACHAQ], YTO «BCE AIOAM POKAQIOTCS CBOOOAHBIMHU M PaBHBIMHU B CBOEM
AOCTOMHCTBE U IIpaBax>. [Ipuyem B TeKCTe AeKAApAITMH MMOAYCPKUBAETCS, YTO BCEM KOM-
[IAEKCOM IIPaB U CBOOOA AIOAU AOAXHBI 06AAAATH HE3aBHCUMO OT MX PACOBOM IPHHAA-
A€XHOCTH, I[BeTa KOXH, II0AQ, SI3BIKA, PEAUTUH, MOAUTHIECKUX HAU HHBIX yOEKAEHHI,
HAaIJMOHAABHOT'O MAU COIIMAABHOTO IIPOUCXOXACHHS, HMYIeCTBEHHOT0, COCAOBHOTO HAH
HMHOTO IIOAOXKEHHS.

CpeAH BakHeHIHX IPakKAAHCKMX (AMYHOCTHBIX), TOAMTHYECKUX TPaB U CBO6OA B
TeKCTe AeKAAPAIMU OTMEYAIOTCS IIPABO KAXXAOTO YeAOBEKA HA KU3Hb, HA CBOOOAY M AHY-

HYI0 HENIPHUKOCHOBEHHOCTD; CBOGOAY oT Pa6CTBa U IIOAHEBOABHOT'O COCTOAHUS, CBO6OAY
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OT IBITOK M JKECTOKOCTH, 6eCIeAOBEYHOI0 U YHIDKAIOLETO AOCTOMHCTBO OOpaljeHus U
HAKa3aHWs; IPABO HA PABHYIO 3AIUTY 3aKOHA; CBOOOAY OT IPOM3BOABHOIO apecTa, 3a-
AEPXKAHMSI HAM U3THAHUS; CBOOOAY IepeABHIKeHHS]; CBOOOAY COBECTH U PEAUTHH, CBOOO-
Ay yOexAeHU 1 CBOOOAHOTO UX BRIPA)KEHIS; IIPAaBO Ha yOeXHIne, FPAXXAAHCTBO; IIPABO
BAAQAETDh UMYILIECTBOM U APyTHeE.

TaxuMm 00pasoM, BbICOKAsl LIEHHOCTH IIPABOBOI'O TOCYAQPCTBA COCTOUT B TOM, YTO
OHO BO3HMKAO Ha ITyTSIX IIOMCKA CBOOOABI ¥, B CBOIO OYepeAb, CTPEMUTCS OBITh TapaHTOM
3TOI CBOGOABI, IOTOMY IIPUOPHUTET IIPAB Y€AOBEKA 10 OTHOIIEHUIO K TOCYAAPCTBY SIBASI-
€TCsI IEPBUYHBIM, OLIPEAEASIOIUM, CHCTEMOOOPA3yOIKUM ero IPHU3HAKOM.

KoHcTurynus YKkpauHbl, IPOBO3rAaCUB YKPauUHY A€MOKPAaTHYeCKUM, IPABOBBIM H
COIIMAABHBIM TOCYAAPCTBOM, ONPEACAHAA CYTbIO M HAIIPABACHHOCTDIO €0 ACSITeAbHOCTH
mpaBa 1 cBOOOABI YeAOBeKa U ux rapantuu. Kak ormerua mo aromy nosopy Kouncrurynu-
ounsbiit Cyp Yrpaunst B Pemennu ot 22 cenrsopst 2005 ropa «YkparHa Kak AeMOKpATHU-

YECKO€ M ITPaBOBOE I'OCYAAPCTBO 3aKpeIlMAa IIPUHIMII YBaXKE€HH M HEPYIIMMOCTH IIpaB

1 cBOOOA 1eAOBeKa, yTBEPKAEHHE 1 0becIiedeH e KOTOPHIX SIBASIETCSI TAABHOM 00sI3aHHO-
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CTBIO TOCYAQpCTBa. [IpHHIUI IPaBOBOrO rOCYAApPCTBA TPeOyeT OT Hero BO3AEPIKUBATHCS
OT OrpaHUYeHUs OOLIeNIPU3HAHHBIX IIPAB U CBOOOA YEAOBEKA M IPAKAAHUHA>.

OAHAKO BaXXHO MOAYEPKHYTD, YTO [IEHHOCTH IIPABOBOIO FOCYAAPCTBA AOAXKHBI OBITH
He TOABKO KOHCTHTYIJMOHHO IIPOBO3TAAIIEHBI, 3 U HAAEKHO 3aLUIfEeHb COOTBETCTBYIO-
UM TOCYAQPCTBEHHBIM MEXaHH3MOM — CHCTEMOH B3aMMOCBSI3aHHBIX (OPM H CPEACTB
(HOpMATHBHBIX, KOHCTUTYIJHOHAABHbIX U TIPOLIECCYAABHBIX), 06€CTIeYHBAIOIIMX HAAAEKA-
INYIO 3ALUTY U PEAAU3ALUIO OIPEACACHHBIX IPAB U COOTBETCTBYIOMUX O00S3aHHOCTE.

B oToMm acrmekTe HEOOXOAMMO OTAATH AOAXHOE OPraHM3ATOPaM KOHPepeHIIMH, KO-
TOpble MPUAAAN 0CO60€e 3HAUEHUE AESITEABHOCTH OPraHOB KOHCTUTYLJUOHHON IOPHCAMK-
LJMH IO 3aIMTe IleHHOCTEe! IPaBOBOr'O roCyAapcTBa. BeAb HMEHHO 9TH OpraHbl, Ae-$paKTo
IIOAAEPXKHBAIOT, 0OPa3HO rOBOPsl, «PAaBHOBECHE>» MeXAY OOLeNpH3HAHHBIMH TpehoBa-
HHUSIMU K IPABOBOMY TOCYAAPCTBY M HX IPAKTHYECKOM peaAnusanueil mpu OpMUPOBAHUU
CHCTEMBI 3aKOHOAATEABHBIX aKTOB.

Ilpumepom aToro Moxer cayxurh Pemenne Koncrurynmornnoro Cypa Ykpauss
oT 29 aexabps 1999 ropa, B KOTOpOM OBIAO OLIPEAEAEHO, YTO «AMIIEHIE YeAOBEKA KU3HU
TOCYAAPCTBOM ITyTeM IPUMeHEeHUs CMePTHON Ka3HU KaK BHAA HAKa3aHUS, AQXKe B IIpeAe-
AQX IIOAOXKEHHUH, OIIPeAeACHHBIX 3aKOHOM, SIBASIETCSI yIIpa3pAHeHHeM HeOTheMAEMOro IIpa-
Ba YeAOBeKa Ha XU3HD, YTO He cOOTBeTCTByeT KOHCTUTY MU YKpauHbI>».

3aBepmasi cBOe BBICTYIIA€HHE, XOUY MOAYEPKHYTH, IYTO HEOOXOAMMBIM (PaKTOPOM,
ONpeAeASsIIOIUM YCIleX MHOTUX IPeoOpasoBaHUI B FOCYAAPCTBEHHON U MOAUTHYECKOMH
SKU3HH COBPEMEHHOI0 001LIeCTBa, SIBASETCS yPOBEHb IOAUTUYECKON U IPABOBOM KYABTY-
pol. Heo6x0ANMO 136aBASITHCS OT TOrO IPABOBOrO HUIMAM3MA, KOTOPHI OCOOEHHO OT-
YeTAUBO IIPOSIBUACS B IIOCA€AHEe BpeMsl He TOABKO Yy I'PaXKAaH, HO U y IpeACTaBUTeAel
FOCYAQPCTBEHHOIO aIlllapara. YBa)KeHHe U COOAIOA€HHe KOHCTUTYIIUH, 3aKOHOB BCEMHU
YAeHaMU OOLIeCTBa, BCEMH AOAXKHOCTHBIMM AMILJAMM, OPTAaHAMH TOCYAAPCTBEHHON BAa-
CTH, OpraHaMH{ MeCTHOT'O CaMOYIpaBAeHHUs — HeOTbeMAeMas YepTa AeMOKpPaTH4eCKOro,
IPaBOBOIO FOCYAApCTBa.

B aToOl1 CBA3M IMOAAraio, YTO Pe3yAbTATHI AAHHOH KOHPEpEeHITHH IIOCAYKAT AAAbHeH-
IeMy COBepIIeHCTBOBAHHUIO AESTEAPHOCTH OPraHOB KOHCTUTYIIMOHHON IOPUCAUKIIMY B
AEMOKpaTH4YeCKHUX IPABOBBIX TOCYAAPCTBAX.
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POb VHOVBMOYATIBHOWVI MHWLIMATVBDI
OTHOCUTEJTbHO TONKOBAHMA MONOXEHMI 3AKOHOB
YKPAMHbI B OBECTTEMEHVI OBLLUETO NHTEPECA

Bompoc HHAUBHAYaABHOrO M 0O0ILIEro MHTEpeca B IPABOCYAHH HMeeT He-
[pexoAsillee 3HAYEHME U BCerpa OyaeT KoAebaTbCsi B 3aBUCUMOCTH OT YPOBHs
PasBUTHSA 0O0IMecTBa U COCTOSIHHS B HEM IIPABOBBIX OTHOIIEHUI, 0OYCAOBAEH-
HBIX 06 bEeKTUBHBIMH 0OCTOSTEAbCTBAMM.

B coorBercTBum ¢ wacreio BTOpoil crarbu 150 KoHcrurynum Ykpawsb

(l)I/ISI/I‘IECKI/Ie AWIa KaK HOCHTEAHU I/IHAI/IBI/IAyaAI)HOﬁ HHHUIIMATHUBbI MOTYT 6bITb

cyObeKTaMH IIpaBa Ha KOHCTUTYIJHOHHOe obpamjeHue 06 0$HUIHaAPHOM TOAKO-

[-H BukTop LUnwKmH,
cynbA KOHCTUTYLIMOHHOTO
Cypa YkpanHbl

BaHUU KOHCTI/ITYLII/IOHH])IM CYAOM YKPaI/IHbI HPOGAEMHI)IX MOAOXXeHUHN 3aKOHOB

YKPaI/IHbI. HpoueccyaAbHo TaKoOe€ IIPaBO P€aAN3yeTCsa Ha OCHOBAHUH craTen 42,

43, 94, 95 3axona Ykpaunnl «O Koncrurynnonnom Cyae YkpauHbI».

Hcxoas u3 moaoxenuit crareint 94, 95 3axona Yxpaunnsl «O Koncrurynu-
onHoM Cype YKpauHbI» MOKXHO YTBEPXXAATh O PA3HOOOPA3UU COOTHONIEHHS IIOAYY€HHO-
IO pe3yAbTaTa M PACCMOTPEHUS UHAUBHUAYAABHON HHHUIIMATHBBL AASL KOHKPETHOIO YeAO-
Beka 1 obmecTsenHOro (0611ero0) HHTEpeca.

BaAaHC B 9TOM COOTHOIIEHNH MOXKET ObITb ¥ He B [IOAB3Y IPAXAAHUHA, AAXKE €CAU
OYAYT YAOBAETBOpPEHbI ero TpebOBaHMS B KOHCTHTYLIMOHHOM OOpaljeHHH, HO paKTHIe-
CKU OYAeT AOCTHIHYT 001Ul HHTEpeC.

Kaxoe sxe moAoxuTeAbHOE pelieHHe MOXeT IHocTaHOBUTb Korcrurynuonusiit Cya
YKpauHBI II0 KOHCTUTYIJHOHHOMY OobpameHuro rpaxkaannaa’ KoHnenTyaabHO ABa — AQTh
odHIMAAbHOE TOAKOBaHHE MOAOXKEHHUS 3aKOHA MAHM, KaK 9TO He yAUBHTeAbHO (C dpop-
MaAbHO# TOYKHU 3peHHs Ha KOHCTUTYI[MOHHbIE PEANMCAHHS), IPUIHATh HOPMY 3aKOHA
HEKOHCTHUTYIJHOHHOM.

PaCCMOTpI/IM 9THU ABa HaIIpABACHH .
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I. OcHoBol1 nepBoro ABASIIOTCA Npeanucanus ctaTb 94 3akoHa Ykpaunsl «O Kon-
crurynuonHoM Cype YKpauHbI>», B KOTOPBIX yKa3aHO, 4T0 «OCHOBaHUEM AAS KOHCTHUTY-
IJMOHHOrO obpamenus 06 opurmasbHoM ToAKoBaHuM KoHCTUTYy MY YKpauHbI U 3aKOHOB
YKpauHBI ABASIETCS HAAUYUE HEOAHO3HAUYHOTO NMpHMeHeHHs moroxeHuil KoHcTuTynuu
YKpauHBI HAM 3aKOHOB YKPAaHHBI CyAAMH YKPAaWHbI, ADyTHUMH OpPraHaAMU FOCYAApPCTBEH-
HOY BAACTH, €CAH CYOBEKT IIpaBa Ha KOHCTUTYLMOHHOE ObpallleHre CYUTAET, YTO ITO MO-
KeT IPUBECTH MAM IPUBEAO K HAPYIIEHHIO €ro KOHCTHTYIMOHHBIX IIPaB U cBOOOA». B
9TOI HOpMe OOpaljaro Balle BHUMAHME HAa [TOAOXKEHUE <AMOXNCEM NPUBECU UAU NPUBEAD
K HAPYWEHUID €20 KOHCMUMYYUOHHbIX Npas u c60600>. VIMeeM ABe YCAOBHBIX CHUTYAIlMH:
«NpuBeA0>, TO CTh IPABO yXKe HAPYIIEHO, M «<MOX}(em NPUBecmu>, TO eCTh IPOrHO3UPY-
€TCs, 4TO B OyAyILIeM MOXXET IIPOU30MTH HapyIIEeHHe KAKOr0-TO KOHKPETHOIO AASL Cy0OB-
eKTa IpaBa, 3aKpemAeHHOro B KoHcTurynuu YkpauHsl.

Ecam rpaXAQaHUH C LIeABIO 3aIIUTHI CBOETO YK€ HAPYIIEHOTO KOHCTUTYLHOHHOTIO
(cy6pexTuBHOrO) mpasa o6pamaercsa B Koncrurynuonnsiit Cys YKpaussl 32 o$uLHaAb-
HBIM TOAKOBAHHEM IIOAOXKEHHH 3aKOHA M TaKO€ TOAKOBAHME OYAET IIOAOXKUTEABHBIM AAS
IleAH ero oOpaljeHus], TO OH IIEPCOHAABHO AASI Ce6sl GaKTUUIECKH He IOAYYaeT IIOAOXKHU-
TEeABHOTO pe3yAbTaTa, KpOMe MOPAABHOIO YAOBAETBOPEHMS, IOCKOABKY pemenune KoH-
crurynuonHoro Cyaa YkpauHbl, B KOTOPOM AQHO OQHUIIMAABHOE TOAKOBAHHE MOAOXKEHHH
3aKOHA, He SIBASETCS OCHOBAHUEM AAS NIEPECMOTpA pelleHHus, KOTOpOe MOCTAHOBHA CYA
obmiert IOPUCAUKIINY B AeAe TpakpaHnHa. Pemenne Koncrurynuonnoro Cyaa Ykpaunssi,
B KOTOPOM AQHO OQUIIMAABHOE TOAKOBAHHUE [IOAOXKEHIS 3aKOHA, He SIBASIETCS 00s13aTeAb-
HBIM OCHOBAHMEM AAS IIepeCMOTpa paHee MPHHATOIO CYAOM O0Iell IOPUCAUKIIUN pelre-
Hust. CAeAOBaTeAbHO, TAKOE TOAKOBAHHUE HMeeT NEePCIeKTUBY AASL AAABHEHIINX CIOPOB,
KOTOpBIe MOTYT BO3HUKHYTb BO BpeMsI [IPABOIIPHMEHEHHS], KOTAQ CYABI OOIIel IOPHCAUK-
LUy, paspeuras KOHQAUKTBI, AOAXHBI 00s3aTeABHO y4uThBarh pemenue Koncrurynu-
onnoro Cypa Ykpaunsl. QakTHuecKH IPaXAQHUH CIIPOBOLIUPOBAA «000p0> AASL APYTUX
AIOA€T, TO €CThb er0 HHHUIIMATHBA SIBASIETCSI IOAOXKHUTEABHOM AASI 00Iero HHTEpeca.

EcAu ke B KOHCTUTYIJHOHHOM OOpAIeHUH CTaBHACS BOIIPOC 06 0QHUIUAABHOM TOA-
KOBAaHUU [TIOAOXKEHUI 3aKOHA, YYUTHIBASI BOSMOXKHOE B OYAyIleM HapylLIeHHe ero KOHCTH-
TynuonHoro (Cy6beKTUBHOTro) mpaBa, U OPHUIIMAABHOE TOAKOBAHUE OBIAO MOAOKUTEAD-
HBIM AAS [JeAH OOpalleHUs TPAKAQHIHA, TO B 9TOM CAydYae COBIIAAAIOT IIOAOXKHTEABHbIE
Pe3yABTATHI KaK AASL HHAMBUAYAABHOTO, TaK M AASL obmero uHTepeca. Iloapsysich pemre-
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nueM Koncrurynuonnoro Cyaa YKpauHsl, B KOTOPOM AQHBI TPAaKTOBKH COOTBETCTBYIO-
IIUX [IOAOXKEHUI 3aKOHA, AULI0 MOXKET B [IPOIleCCe PACCMOTPEHUS ero UCKA TPeOOBaTh OT
cyaa 00Imeit IOPUCAUKIIUH IIPUMEHEHHU s 3aK0OHA TAKMM 00pa3oM, Kak aTo onpepesra Kon-
crurynunonHsiil Cya Yipaunsl. TakuM peleHneM MOKeT ITOAB30BATHCSI HE TOABKO CYOb-
eKT [IpaBa Ha KOHCTUTYLJUOHHOE OOpalieHye, a 1 AI0OO APYroil IPaskAQHUH B IIPOLiecce
PACCMOTPEHHUSI B CYAAX €r'0 UCKOBBIX TPebOBaHUIL

II. CoraacHo MOAOXEHHUAM JacTH BTOpo# crarbu 95 3akona Ykpaunsl « O Koncru-
rynuonHoM Cype Ykpaumsbi» B caydae ecan Koncrurynuonnsiii Cys Ykpaunbl, pemas
BOIpOC 06 OQHIMAABPHOM TOAKOBAHHUU IOAOXKEHHS 3aKOHA, YKA3aHHOIO B KOHCTHTY-
LJUOHHOM OOpaljeHuy PU3UIECKOrO AUIA, IPUXOAUT K BBIBOAY, YTO TaKO€ IIOAOXKEHHUE
nporusopeunt HopMaM Koncturynum Yxpaunsl, To Koncrurynuonusiit Cya YkpanHs!
MOXKeT IPH3HATh ero HeKOHCTUTYIIMOHHBIM. IIOCKOAbBKY HEKOHCTHUTYLJMOHHbIE HOPMBI
He MOI'YT ObITh IPeAMETOM OPHUIUAABHOTO TOAKOBAHIS, TO 3aKOHOAATEAD IIPEAOCTABHA
npaBo HameMy CyAy B TAKMX CAyYasiX BBIXOAMTD 32 IIPEAEABl KOHCTUTYLIMOHHOIO o6pa-

meHus. B yKa3aHHON CHUTyaIjuu MMeeM COBIIAaA€HHE HMHAMBHAYAABHOTO MHTepeca ¢ 00-

IMHUM. I/IHAI/IBI/IAyaAbeIf;I HHTEpeEC 3A€Ch COCTOUT B TOM, UTO paHEE INIPUHATOE CYAOM 06-
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el JOPUCAUKIUU PelIeHHe MOXKXeT ObITh IIePeCMOTPEHO COOTBETCTBYIOIUM CYAOM B CO-
OTBETCTBUU C HOBOBBISIBAEHHBIMU OOCTOSITEABCTBAMMU, HALIPUMEP HAa OCHOBAHUH IIYHKTA
4 yactu BTOpoit crarbu 361 I'pask AAHCKOTO MPOIeCCYaAbHOTO KOAEKCA YKPAUHBI, TyHKTA
S wactu Bropoit craTpu 245 Koaexca aAMHHUCTPATHBHOIO CYAOIIPOU3BOACTBA YKPAMHBbI,
U He MOXeT ObITh IIPUMEHEHO HUKAKHUMU OPraHAMH BAACTH.

O6muit HHTepec B 9TOM CAydae 3aKAlodaeTcs B ToM, 4To Koncrurynnonusim Cyaom
YKpauHbI COOTBETCTBYIOIINE TOAOXKEHHU I 3aKOHA IIPU3HAIOTCS HeAeHCTBY IO M.

B mpaxruxe Koncrurynuonsnoro Cyaa YkpauHsl 6bIAO IIOCTAaHOBAEHO 7 TaKUX pe-
meHui. Takoe KxoAndecTBO pemeHui 3a 17 aeT pAesteapHocTu KoHcTHTynHOHHOTO Cypa
YKpauHBI Ha IEepBBIN B3TASIA Ka)KeTCsI He3HAUMTEAbHBIM, HO pedb MAET O HAAMYHHU YKa-
3aHHOHM BO3MOXHOCTH. AASI HAaTASIAHOCTH IIPAaKTHKH IPUBEAEM HEKOTOpbIe M3 3THX pe-
eHUH.

1. B Koucruryyuonnom Cyae YkpauHbl BoIpaboTaHa AOKTPUHAABHASI IO3HUIUSI, KO-

TOpas 3aKAIOYAETCS B TOM, YTO MOAOXEHHAMHU CTaTbu 5SS (mpaBo Ha obpameHue
B CYA 3a 3a1111/1T0171) B CHCTEMHOM CBsA3H co crarbedl 124 KoHcTuTyuuu YKpauHsl
(FOpPHCAHMKIIMS CYAOB PaCIpPOCTpaHSETCS Ha BCe MPABOOTHONIEHN S, BOSHUKAIONHeE
B FOCYAAQPCTBE) YCTaHOBAEHO HEOTPaHMYEHHOE MPABO IPaKAAHUHA Ha obpameHue
B cyA. Hauaao Takoit AOKTpuHe oA0KeHO pemenneM oT 30 oxtsi6ps 1997 ropa Ne
S-311 B AeAe 00 OQUIIMAABHOM TOAKOBaHHHM cTaTelt 3, 23, 31, 47, 48 3akoHa Ykpau-
bl ,06 nupopmanuu” u crarsu 12 3axkona ,O npoxyparype”. KoHcTUTYHOHHDII
Cya YkpauHsl pAaA opUIIHaAbHOE TOAKOBAHUE IOAOXKeHUN 3akoHa Ykpausst ,06
HHPOPMAIIUU", OAHAKO OTHOCHUTEABHO COAEPKaHHUS YacCTH YeTBepTOH craTbu 12
3axona Ykpaunst ,0 mpoxyparype’, KOTOpOit 6bIAd YCTAHOBAEHA BO3MOXHOCTD
00>KaAOBaHMSI IPUHSTOrO IIPOKYPOPOM PEIIEHHUs B CYA€ AMIIb B CAYYasiX, IIPeA-
YCMOTpPEHHBIX 3aKOHOM, IIPHIIEA K BHIBOAY O HEKOHCTHTYIJMOHHOCTH 9THX IIPeA-
[UCAaHUI KaK HAPYIIAIOIUX KOHCTUTYLJUOHHOE IIPAaBO KaXAOro Ha obpaueHue
B CYA, IIOCKOABKY HCKAIOUEHHUS M3 KOHCTHTYITMOHHBIX HOPM YCTaHAaBAHBAIOTCS
anmb KoHcTHTYLHeN YKpanHbl, @ He ADyTUMHU HOPMAaTUBHBIMH aKTaMH.

2. B Pemennu ot 16 Hos6pst 2000 rosa N¢ 13-pr/2000 B peAe IO KOHCTHUTYILIHOH-
HOMY 06pa1ueHmo rpaxpanuHa Coaparosa I M. 06 opuinasbHOM TOAKOBAHUU
noaoxxenu#t crarbu 59 KoncTurynuum Yxpaunsl, cratbu 44 YroaoBHOTO mporec-
CyaABHOTO KOApekca YkpawHsl, crareit 268, 271 Kopaexca Ykpaunst 06 apAMHHH-
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CTPAaTHBHbIX IPABOHAPYUIEHHX (A€AO O IIpaBe CBOGOAHOrO BbHI6OpPA 3AIUTHHKA)
Koncrurynuonnsiiit Cys YKpawHbl, AaA OQHIIMAABHOE TOAKOBAHHE MOAOKEHHH
yacTeil mepBoii, Bropoi crarbu 59 KoHCTUTYMH YKPaUHBI OTHOCHTEABHO IpaBa
AMIa Ha CBOGOAHDII BHIOOp 3alUTHUKA CBOMX NpaB (MyHKTH 4, S MOTHBUPOBOY-
HOM YaCTH M ITYHKTHI 1, 2 PE30AIOTHBHON 4aCTH PEIleHNUs), HCCAEAOBAB COAEPXKa-
HUe YaCTU IepBOM CTaTbu 44 YroAOBHOIO MPOIeCCYyaAbHOTO KOAeKCa YKPaUHbI U
gactu mepsoit cratbu 268 Kopekca Ykpaunbl 06 aAMHHHCTPATHBHBIX IIPABOHA-
pyleHHAX B KOHTEKCTe AAHHOTO OQUIIHAABHOTO TOAKOBaHUsA cTaTthu 59 KoncTu-
TyIUHM YKPaHWHBI, IPHUIIEA K BHIBOAY O HEKOHCTHUTYIMOHHOCTH YKAa3aHHBIX HOPM
KOAEKCOB I10 IIPUYHHE OTPaHUYEHH A MU KOHCTUTYIIMOHHOIO ITpaBa AUIIA Ha CBO-
60AHBLI BHIOOP 3aIUTHHKA (IyHKT 6 MOTHBUPOBOYHON YaCTHU M IyHKT 3 PE30AI0-

TUBHOW 4aCTHU pEH.IeHI/ISI).

.B Pemenun or 22 aexabpst 2010 ropa N° 23-pm/2010 B peae MO KOHCTHU-

TYLLHOHHOMY OOpaleHHI0 rpaxpaHuHa bBarumackoro A.O. 06 odunuass-
HOM TOAKOBaHHM IIOAOXKEHHH dacTH mepBoi crarbu 14-1 Koaexca YkpamHbI
06 AaAMMHHCTPATUBHbIX IPAaBOHAPYIIeHUAX (A€AO 06 AAMMHHMCTPATHBHON OTBET-
CTBEHHOCTH B cdepe obecreveHns 6e30MaCHOCTH AOPOXHOTO ABHeHHs) KoH-
crurynuoHHbIf Cya YKpawHBI NpUIIEA K BBIBOAY, YTO YCTAHOBAEHHBIE CTAaTbeil
14-1 u gacrpio mectoit crarbu 258 Koaexca YxkpauHbl 06 apAMUHHCTPaTHBHBIX
NIpaBOHAPYUIEHHSAX AaAMHHHCTPAaTUBHAs OTBETCTBEHHOCTDb M IPOIeAyPa IpPHBAe-
YeHHMS! K AAMHUHUCTPATHBHON OTBETCTBEHHOCTH HE OCHOBBIBAIOTCS Ha KOHCTH-
TYLJUOHHBIX [IPUHIUIIAX U IIPABOBBIX IPE3yMIUAX, OOYCAOBACHHBIX [IPU3HAHMU-
eM U AeFICTBHEM IIPHHITUIIA BEPXOBEHCTBA IIpaBa B YKpamHe. YKa3aHHbIe HOPMBI
KOAEKCOB He OTBEYAIOT TPeOOBAHUSIM YaCTH BTOPOIL CTaThH 8, cTarby 22, 4acTeil
[IepBOii, BTOpOIt cTaThu 24, YacTu BTOPOIt cTarbu 61, craTeit 62, 64 Koncturynuu

praI/IHbI, a CA€AOBATEADPHO, ABASIOTCA HEKOHCTHUTYIITHOHHDIMH.

. B Pemennn Koncrurynuonnoro Cyaa Ykpauns! ot 3 uroast 2003 roaa N° 13-pm B

A€Ae M0 KOHCTHUTYLHOHHOMY OOpalljeHHI0 TpakAaHuHa Ausika MBana Bacuave-
BUYa 06 OUIIMAABHOM TOAKOBAHUY IIOAOXKEHHS 9aCTH 1eCToil crarhu 29 3aKoHa
Ykpaunsl ,O BbI6Opax HAPOAHBIX AEMYTaToB YKpauHb (A€A0 O cpoKax obxa-
AOBAHHS HapyIIEHHH BO BPeMs ITOACYETA TOAOCOB M YCTAHOBAGHHH PE3yAbTATOB

I'OAOCOBaHI/ISI) BO BpeM:A PACCMOTPEHHA IIOCTABACHHOTO B KOHCTHUTYIITHOHHOM
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obpamennn Bonpoca Koncrurynuonusiit Cya YKpauHbI BbISIBHA IIPU3HAKY He-
coorBercTBUus KoHCTHTYIME YKPAHHBI 4emeepnozo npedroseHus yKa3aHHOTO M0-
AOXKEHMS], a UMeHHO TO, YTO OHO HapyuIaeT 3aKpenaeHHyio KoHcTurynuein Yxpa-
MHbI FTAPAHTHIO OCYIeCTBACHUS IIPAB M CBOOOA YeAOBEKA M IPAXKAAHMHA — IIPABO
Ha UX cyAebHYI0 3amuTy (YacTu mepBasi, BTopasi CTaTb SS), KOTOpOe He MOKeT
6bITH OrpaHndeHo (CTaTbs 64), a TaKXKe MPAaBO KAKAOTO Ha HHAMBHAYaAbHbIE HAU
KOAAEKTHBHbIE IMChMEHHBIE OOpaleHHs] K OpPraHaM IOCYAAPCTBEHHOM BAACTH,
OopraHaM MeCTHOTO CaMOYIPaBAEHHUS U UX AOAXXHOCTHBIM AHIIAM (crarpsa 40), u
npusHaa ero He coorBercrByromuM Koncrurynun Yepausst. B atom aeae o0muit
HHTEepeC UMeeT y>XKe 00IeCTBEHHO-TOCYAAPCTBEHHOE 3HaYeHHe, IIOCKOABKY Kaca-
eTCsI MIOAUTHYECKOTO IPaBa IPAKAAH Ha y9acTHe B pOPMUPOBAHHHU OPTaHOB TOCY-
AApPCTBEHHOH BAACTH.

S.ITocranoBasis Pemenue ot 13 mapra 2012 ropa N° S-pm B Aeae IO KOHCTHTYLIH-
OHHOMY OOpameHu0 rpaxaanku aakunon 3. I. 06 o$puuMaABHOM TOAKOBAHHUU
IIOAOXKEHHS YAaCTH YeTBepTOH cTaTb 3 3akoHa YKpauHbl ,O IpeAOTBpaljeHUuU
BAMSHHS MUPOBOrO GMHAHCOBOTO KPH3MCA HAa Pa3BUTHE CTPOUTEABHON OTPACAH
M SKMAUIGHOTO CTPOUTEAbCTBa“ (A€AO O 3aIlpeTe PacTOpPKEHUS AOTOBOPOB WH-
BECTUPOBAaHMA KMAUIHOTO CTpouTeAbcTBa), Koncrurynuonuniit Cys Ykpaussl
YCTAaHOBHA HAAMYHeE IPH3HAKOB HECOOTBETCTBHS IIOAOXKEHHMS YACTH YeTBEPTOH
CTaTbU 3 9TOrO 3aKOHA, COTAACHO KOTOPOMY ,3aIIpenjaeTcs pacTOp>KeHUue QH3H-
YeCKUMH AULIAMU AIOOBIX AOTOBOPOB, PE3YABTATOM KOTOPBIX SIBASIETCS IIepeAada
3aCTPOMIIUKOM 3aBepIeHHOro o6bekTa (4acTu 06beKTa) XUAMIIHOTO CTPOH-
TEAbCTBA IIPU YCAOBUH, YTO TAKMMU AOTOBOpPaMH ocCylecTBAeHa omaara 100 mpo-
IIeHTOB CTOMMOCTH 06beKTa (4acTH 06’beKTa) SKUAHIHOTO CTPOHTEABCTBA", IOAO-
SKEHHSIM 9aCTH BTOPOM CTaTbU 3, YaCTH BTOPOM CTATbU 6, YACTU YeTBEPTON CTAThU
13, yactu Bropoit crarbu 19, yacTsiM nepsoi, yeTBepToil ctarbe 41 KoncTuTynuu
YKpauHbL.

IlpuBepaenHBIE IPHUMeEPBI IIOKA3BIBAIOT, YTO YKPAUHCKOE 3aKOHOAATEABCTBO H IIPaK-

tuka Koncrurynuonuoro Cypa YKpauHbI MAKCUMAABHO OOBEAMHSIOT OOeciedeHue 06-
Iero ¥ HUHAUBHAYAABHOTO MHTepeca B Ipoliecce peaAM3aljuu IpaBa pU3HIECKOTO AHIIA

Ha KOHCTUTYLIMOHHOE obpalgeHue.
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